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The Immigration Act of 1990 contains a defdnition of the term
"specialized knowledge" which is different in many respects than
the prior regulatory definition. The purpose of this memorandum is

"to provide field offices with guidance on the proper interpretation

of the new statutory definition.

The prior regulatory definition reguired that the beneficiary
possess an advanced level of expertise and proprietary knowledge
not available in the United States labor market. The current
definition of specializqd knowledge contains two separate criteria
and, obviously, involves a lesser, but still high, standard. The
statute states that the alien has specialized knowledge if he/she
has special knowledge of the compeny product and its application in
international markets or has an advancad level of knowledge of the
processes and procedures of the company.

Since the statutory definitions and legislative history do not
provide any further guidelines or insight as to the interpretation
of the terms "advanced" or 'special', officers should utilize the
common dictionary definitions of the two terms as provided below.

Webstar's T3 New Riverside Universitw Dictionary defines the
term "specizl" &s "surpassing the usual; distinct among others cof
a kind." Also, Vebster's Third New International Dictignarv
defines the term “special" as "distinguished by some - unusual
guality; uncommoen; neteworthy."

Based on the above definition, an alien would Dpossess

specialized knowledge 1i it was shown that the Xnowledge is
different from that generally found in the particular industrvy.
The knowledge need not be propristary or unigue, but it must be
different or uncommon.



Further, Webster's 1T Ney Riverside University Dictionary
defines the tarm . "advanced® as "highly developed or complex; at g
higher level than others. " Also, Hebster's Third New International

Dictionary defines the term "advanced" as “beyond the elementary or
_introductcry;_graatly devaloped beyond the initial stage."

Again, based-on the above definition, the alien's knowledge
need not be proprietary or unique, merely advanced. Furthgr, the
statute does not require that the advanced knowledge be narrowly
held throughout the company, conly that the knowledge be advanced.

The determination of whether an alien possesses speciglized
knowledge does not involve a test of the United States labor
market. Whether or not there are United States workers available
to perform the duties in the United States is not-a relevant factor
since the test for specizlized knowledge involves only an-
examination of the knowledge possessed by the alien, not whether
there are similarly employed United States vorkers. Bowever,

general knowledge held commonly throughout the-industry but that it
is truly specialized. There is no reguiremens in current
~legislation that the alian'sg knowledge be unigue, proprietary, or
not commonly found in the United States labor marker.

The following are some of the possible characteristics of an
2lien who possesses specidlized knowledue. They are not all
inclusive. The alien-

o Possesses knowledge thas is valuable to the employer's
competitiveness in the market place;

o Is qualified to contributs to the United States emplover's
knowledge of foreign operating conditions as a resul: af
srecial knowledge not generally found in the industry;

0 Has been utilized abroad in a capacity involving
significant assignments which have enhanced the
emplover's Productivicy, competitiveness, image, or
financial position;

© Possesses kilcwledae which, normally, can be gaine@
only through prior experilience with that employer:;

© Possesses kncwledge of a product or process which cannot be
easily transferred or taugnt to another individual .



The following are provided as gsneral examples of Sltuatlons
where an alien possesses specialized knowledge.

©¢ The foreign company manufacturas a product which no ather
firm manufactures. The alien is familiar with the
various procedures involved in the manuiacture, use, or
service of the product.

0 The foreign company manufactures a product which is |
slanﬂrﬂcantTY different from other products in the
industry. Although ther=s may be similarities between
nrcducts, the Lnowledge requirsd to se2ll, manufacturse, or
service the product is different from the other o :oducts to .
the extent that the United States or foreien firm would
experience a sienificance interruption of husinesg in
order to train a new worker to assume those duties.

© The zlien beneficiarvy has knowledge of a foreian firm's
business p*ocaqures ¢r methods of cperation to the exten
that the United States firm would e¥perience z significan
interruption of business in order to train a United State
worker to &ssume those duties. S

2 specific example of a situatien involving specizlized

knowledge would be iFf a for eign firm in the business of purchasing
used automobiles for the FUrpose o repairing and 7"es&ﬂ].:.ng them,
some for exoort to the Unlted States, vetiticns for an alien to
come to the United S;atas as & staff oificer. The beneficiary has
xnowledge of the firm's operational bprocedures, s.c,, knovwledge of
the expenses the firm would entail in order to repalr the car as
well in selling the car. The beneficiary has kncwledge of the
firm's cost structurs for varicus activities which serves as =
basis for determining the proper price to be paid for the vehicle.
The beneficiary also has knowledae of various United States customs
laws and =22 rngL‘&tﬂonc in order to detsrmine what modifications
must be made to import the vehicles into the United States. In
this case it can be concluded that the alien has advanced knowliedce
of the firm's procedures becauss a substantial amount of time would
be recuired f{for the foreign or United States emplover to tezch
another employese the firm's procedurss. 2Althsouch it ¢an be arcued
that a goocd vortion ¢f what tne beneficiary knows 1is weneral
knowledge, i.=2., customs and EPA ragulations, the combination of
vhe pracsdures which the bhenefic La v has knowl qu of rernders him
essential to the firm. Specifically, the firm would hnave a
difficult time training another emc‘ovmo TO assume thiess duties
because of the inter-relationship of the beneficiarv's general
knowledcae witn the firm's method of doing business. The
beneficiarvy therefcre possess specialized knowledge.

o An alien henefl iary has knowledoge of & process or a
oreduct which is of 2 sogphisvicated natura, although noc
unigue to the foreign firm, which is nct generazlly Xxnown in
the United Statres.



o An glien beneFLCLary has knowledge of a process or a-
product which is of a sonh*stlcated nature, although not
unique to the foreign firm, which is not genera1ly'known in
the United States.

A spec1f1c example of the above is if a firm involved in
proc9551ng certain shellfish desires to petition for a bene:lClarv
to work in the United States in order to catch and process the
shellfish. The beneficiary learned the process froem his employment
from an unrelated firm but has been utilizing that knowledge for
the foreign firm for the past year.’ However, the knowledgse
required to process the shellfish is unknown in the United States.
In this instance, the beneficiary possesses specialized knowledae
since his knowledge of processing the shellfish must be consideired
advanced.

The common theme which runs through these examples is that the
knowledge which the beneficiary possesses, whether it is %nowledgse of
a4 process or a product, would be difficult "to impart +to another
individual without significant economic inconvenience to the United
States or foreign firm. The knowledge-is not generazlly known and is
of some complexity.

The above examples and scenarios are presented &g general
quidelines for officers invelved in the adjudication of vpetitions
involving specialized knowledge. The examples are not all inclusive
and there are many other examples of zaliens who possess specialized
rnowledge which are tuot covered in this memorandum.

From a practical peint of view, the mere fact that a petitioner
alleges thet an alien's knowledge is somehow different does not, in
and of itself, establish that the alien possesses gvecialized
knowledge. The petitioner bears the burden of establishing throush
the submission of probative evidence that the alien's knowledge is
uncommon, noteworthy, or distinguished by some unusual quality and noc
generally known by practitioners in the alien's field of endeavor.
Likewise, a petitioner's assertion that the alien possesses an
advanced level of knowledge of the processes and procedures of the
company must be supported by evidence describing. and setting apart
that knowledge from the elemenvary or basic xnowledge possessed by
others. It is the weight and typve of evidence witich establishes
whether or not the beneficiary cossasses specializzsd knowledge.

In closing, this memorandum is desianed sclely s z guide.
most be noted that specialized knowledgs can apply to any 1ndustrs;
including service and manufacturing firms, and can involve any tyre

ogsition.
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