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MEMORANDUM FOR: All Field Office Dirtectors
All Special Agents in Charge
FROM: Tulie L., ‘»1”.1));1\/(/
Assistant 5cu‘é
SUBIJECT: Prosccutorial and Custody Dhscretion

This memorandum serves to highlight the importance of exercising prosecutorial discretion
when making administrative arrest and custody determinations for aliens who are nursing
mothers. The commitment by ICE to facilitate an end to the “catch and release™ procedure for
illegal aliens does not diminish the respansibility of [CE agents and officers to use discretion in
ld&,ntliymg and responding to meritorious health related cases and caregiver issues.

The process for making discretionary decisions is outlined in the attached memorandum of
November 7. 2000, entitled “Exercising Prosecutorial Discretion.” Field agents and officers
are not only authorized by law to exercise discretion within the authority of the agency. but are
expected o do so in a judicious manner at all stages of the enforcement process,

For example, in situations where ofticers are considering taking a nursing mother into custody,
the senior ICE field managers should consider:

e Absent any statutory detention requirement or concerns such as national security,
threats to public safety or other investigative interests, the nursing mother should be
released on an Order of Recognizance or Order of Supervision and the Alternatives to
Detention programs should be considered as an additional enforcement tool:

o In situations where ICE has determined, due to one of the above listed concerns or a
statutory detention requirement to take a nursing mother into custody. the ficld
personnel should consider placing a mother with her non-11.8, citizen ¢hild in the T.
Don Hutto or Berks family residential center, provided there are no medical or legal
1ssues that preclude their removal and they meet the placement factors of the facility.
FFor a nursing mother with a U.S. citizen child. the pertinent stale social service agencies
should be contacted to identify and address any caregiver issues the alien mother might
have in order to maintain the unity of the mother and child if the above listed release
condition can be met:

e The decision to detain nursing mothers shall be reported through the programs’
operational ¢hain of command.

Requests for Headquarters assistance to address arrests and custody determinations as they
relate to this issue may be addressed to the appropriate Assistant Director for Operations within
Ol or DRO,
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MEMORANDUM TO REGIONAL DIRECTORS
DISTRICT DIRECTORS
CHIEF PATROL AGENTS
REGIONAL AND DISTRICT COUNSEL

FHOM

a:.‘ld Waturzlization Scrvice
SUBJECT,  Exemising Prosecutorial £ 100

Since the 1996 amendments ta the Immigration and Maticnality Act {INA) which limited
the autherity of immigration judges to provide relief from removal in many cases, ther has been
inereased attepnlion to the scope and exercise of the Immigration and Natumlization Serviee's
{TNS or the Sarvi':a:r prosecutonial discretion. This memorandum describes the pancipies with
which INS exercisss proscoulorial discretion and the process 1o be followed in making and
momivnng discretionery decisions. Service gfficers are not oply authonzed by law but expecled
19 cxercise discretion (o a judicious manner at all staves of the epforcement process—hom
W@ng ﬁnal Oﬂg;juh;w_; lo thewr chains of comymand apd to [h.'_-
particy nsihifites and authont lic seci[ic position. ige
discretion, offlcers must lake into :!_a:ggun[ the gn'mlglg described below in urdummg

cfficient and effective enforcem T laws and the interests of justice.

Mare specific puidance geared to exsreising discretion in particular program areas
alreadv exists in some instances, and other program-specific guidance will follow soparzicly

' For mmplc mnd.-rd,;.ndp:oc.nd.:ma. Io: placing an alien md-:[':rru:l Ronon sang are provided in the S@odard

for Enls Der essiog, and Removal (Sandard Operaung
Procodures), Fam X, This I:m:ﬂﬂ‘l‘l.ﬂ-dl-ﬂ'n is intended 1o provide peseral principles, and docs sof replace any previous
specifle guidance provided aboul particular INS actions, such an Juppiomontal| Guideiines oo the Use of
LCuupsraiing Individuals and Coafideanal [afioaas Fellowing the Enactment nf R TRA " dalad December 79,
1997, Ths memorsndum 1 nod inended 1o wddress cvery sinsation in which the cacreise of praseculoral duserenan
may ke appropriate. (NS personnel ix the exernise ol their duticy recognize apparent conflict botween any of their
specific palicy requirements and thes= graeral guidelines, they are cncouraged 1o bring the mater (o thelr
repervize 5 atcnlion, and any coaflict balweea politics should be mised through the apprepoiate chein of somumand
Tor roaalyticn
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Subject: Exervising Prosscuinnal Disceetion

However, [NS ollicers should continue to etempise their prosecutorial disercion in appropriate
vases during the peried belore more specilic program guidance is (ssued.

A statcinent ol panciples concerming discretion serves a number ol imporiant purposes.
As described in the "Principles of Federal Prosceution.” ” part of the US. Attorneys” manual,
such principles provide convenient reference points for the process of making prosecutorial
decisions; facilitate the task of training new officers in the discharge of \heir duties; contribuie 1o
more effective management of the Government s limited proseculonial resources by promoting
grealer consistency among the prosecutorial activities of difTervnt offices and between their
activitizs and the INS" law enforcement prionilies; make possible heller coardination of
investigalive and prosecutonal activity by enhancing the understanding between the investizative
and prosecutorial componunts; and inform the public of the careful process by which
presecoional decisions are made,

Legal and Policy Backyround

"Prosccutenal disciction” 1s the authonty of an agensy charged with enforcing a law to
decide whether to enforce, or nol to enforce, the law against someone. The INS, like other law
enforcament agencies, has prosecutodial diseretion and exercises i1 every day. In the
immigration cantext, the rerm applies not only Lo the decision w issus, serve, or e & Notice
Appear (NTA). b also to 2 broad range of other discretionary enforcement decisions, including
amony others: Focusing invesiigalive resdurses on particular affenses or conduct, deciding
whom 1o stop, question, and amest; mizinlaioing an wlien in cusiody; seeking expedited romoval
ot other forms of removal by means other than a removal proceeding: settling or dismissing a
proceading; granting deferred action or staying & final order; agresing to voluntary departure,
withdrawal of an apglication (or admission. of other action in liew of removing the alien,
pursuing an zppeal, and execuling a removal order,

The “faversble excrcise of prosecutonial diseretion™ means a discretionary decision naof 10
assert the full scope of the INS® enforcament authority as permitted under the law, Such
decisions will take different forms, depending on the status of & particular matter, but include
decisions such as nof issuing an NTA {discussed in mere detail below under “Ininating
Procesdings™}, non detaining an alien placed in proceedings (where discretion remaings despile
mandatory detention requircraents), and approving deferred acton,

! Far thiz dmflw and much elze w this memeandum, we bave relicd beavily upon lhe Principles o Fedenal
Prosecution, chapter 9-17.000 ia the US Depariment of Justice™s United Staled ATornevys” Magual (Ot 1997)
There are sigrilicant differences, of course, bevween the rele wl the U5, Alloroeys” wiTices in the criminal justice
sysiony and (N5 responsibilivies 1o cnforce the umrigfaton Ews, but the pencral ipproach o proseduionil
discretion stated n hs memasancu relleos thal mken by the Poscinles of Federal Prosecution,
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Couwts recognize thut prosccutonat discretion zpplies in the civil. adnumsiralive arena
just a3 it does 10 crminal law, Maorcover, the Supreme Coun “has recognized on scveral
vecasions over many years that an agency’'s decision not 1o prosccute or enforce, whether

. through civil or criminal process, is a decision generally committed fo an agency's absolute

l discrotion.” Heekler v, Chaney, 470 LS 821, 831 (1983). Both Congress and the

Suprerne Court have recently reaffirmed that the concept of proscoutorial discretion applies to
[MS enforcement activitics, such as whether to place an individual in deportation proceedings.
INA section 242(2). Repp v Amencan-Arzb Anti-Discrimination Committee, 525 L1.5. 471
(1999) The “discretion’ in prosecutonial discreiton means thal prosecutorial decisions are no!
subject 10 judicial review or reveral, exceplin extremely namow circumsiances. Consequently,
it is a powerful tool that muest be used responsibly,

As a law enforcement agency, the INS gencraliy has prosceutonal discretion within i
area of law enforcement responsibility wnless that discrstion has been clearly limited by stamuie in
a way that gocs beyond standard terminology. For example, a siatute dicecting that the INS
“shall” remove removab e alicns would not be construed by iself 1o limit prosecutarial
discretion, but the specific limitation on releasing cerain criminal aliens in section 236(c)(2) of
the [NA evidences a specilic congressional intention lo limit discretion aot to detain certain
eriminal aliens in removal procsedings thal would otherwise exist. Personnel who are unsurs
whether the IMNS has discretion o take 3 pacticular actica should consult their superviser and
icgal counsel to the eXient NCCossary,

It is important to recognize not cnly what prosecutonal discrelion i3, but also what it is
qot. The doctrine of prosesulorial discretion applies o law enforcement decisions whether, and
b what extent, to cxercise the cocroive power of the Gavernmeni over liberty or property, as
authonzed by law in cases when individuals have violated the law. Proscculorial discretion does
not apply to alfirmauve atis of approval, or grants of benefits, under 2 statule or other applicable
law that provides requirements for deiermining when the approval should be given. For
example, the INS has proseculorial discretion not 1o place & removable alien in proceedings, but
it docs not have prosecutorial discretion 10 approve 2 naluralization applicarion by an alien who
15 inetigmible for that benefit under the THA.

This distinction is not always ao casy, bright-line ruie fo apply. In many cases, NS
decisionmaking involves both a presecutonial decision o take or not to ake enforsament action
such as placing an alien n removal procesdings, and a decision whether or not the alicn is
substantively cligible for a benefit under the [NA. [n many cses, benelit decisions involve the
exercise of significant discretion which in some cases is not qudicially reviewabls, but which is
not proscouugisl diserction

Prasecutorial discrerion can eatend only up to the subsiannve and junisdictional firnits f
the law. |t can never justify an action that is illegal under the substantive law pertaining to the
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conduct, or ane that while legal in other conlexts, 13 pot within the avthority of the aAYEncy or
officer taking it Prosecutonal discretian 1o take an enforcement action dees not medify or wajve
any legal roquirements that 2pply Lo the action itsslf, For example, an enforcement decision
focus on cemain types of imimigrativn violaters lor wrrest and removal does nol mican that the (NS
may arrest any person without prebable cause o do 5o for an offense within its junsdiction,
Service officers who are in doubt whether a panticular action complies with applicable
conastitutional, statutory, or case law requirements should consull with their supervisor asd abiain
advice [rom the district er secior counsel or representative of the Office of General Counsel 1o
the exicnt necessary.

Finally, exercising prosecutonal discrelion docs not lessen the INS® commitmient 1o
enforce the immigration laws (o the best of our ability, [t is not an invitation to violate or jgnon:
the law. Rathcr, it is a means 0 use the resources we have in a way that best accomplishes our
mission of administering and enforcing the immugraton laws of the United States.

Frinciples of Proseculornial Discretion

Like all law cnforcemen agencics, the [NS has finite resources, and it is not possible to
mvestigale and prosscute ali immigration violations. The NS historically has respanded 1o (lus
limitation by sclling prioritics in order 1o achieve 8 vanely of goals, Thesc goals include
prolecting public safety, promoting the integrity of the legdl immigration system, and determing
violations of the immigration law,

It is an appropriate execcise of prosecutorial discrstion ta give prionny o investigating,
charging, and prosecuting those immigration violations that will have the greatest impact on
achieving these goals. The INS has uscd this pnnciple in the design and execution of 1ts border
enforcoment strategy, its refocus on conminal smugghing networks, 2nd (15 conceniration on fixing
henefit-granting processes to prevent fraud. An agency's focus on maximizing its impact under
appropriate principles, rather than devouny resources 1o cases that will do tesx 1o advance (liese
overall interests, is a crucial element in effective law enforcement management.

The Principles of Federal Prosecution goveming the corduct of U.S. Allomcys usc the
concepl of a “'substantial Federal migrest” A US Anomey may properly decline a prosscution
il “no subsranrial Federn! interest would be reved by prasecution.” This principle provides a
vscful frame ol refaonue for the NS, although applying 1 prosents challenges that differ from
thase facing a U.5. Attomey. In particular, a5 immigration is an exclusively Federal
respansibility, the option of an adequate allenative remedy under stare iaw 13 not available. In
& immigration case. the interest at stake will always be Federal. Therefore, we must place

parhiculas emphasis oo the clement of substantiality. How impartant is the Federal interestin the

case, a5 compared to other gases and priorities? That is the overniding question, and answering it

requires exarmining & number of factars thar may difTer acearding 1o the stage of the case.




