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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
TERESITA G. COSTELO, and
LORENZO ONG, Individually and
On Behalf of All Others Similarly
Situated,

No. 09-56846
D.C. No. 8:08-cv-00688-JVS-SH
Central District of California,
Santa Ana

Plaintiffs-Appellants,
v.

MOTION TO FOR LEAVE TO
FILE BRIEF AND ATTACHED
EXHIBITS IN RESPONSE TO
AMICUS BRIEFS

JANET NAPOLITANO, Secretary of
Homeland Security; et al.,
Defendants-Appellees.
ROSALINA CUELLAR DE
OSORIO; et al.,

No. 09-56786
Plaintiffs-Appellants,
D.C. No. 5:08-cv-00840-JVS-SH
Central District of California,
Riverside

v.
ALEJANDRO MAYORKAS; et al.,
Defendants-Appellees.

Appellees, Janet Napolitano, et al., respectfully move the Court to accept
the attached brief and related exhibits responding to arguments raised by amici
after briefing had closed in this case. Three separate amicus briefs were accepted
by the Court for filing on May 23, 2012. The three briefs were all filed in support
of Plaintiffs-Appellants and had a combined total of over 14,795 words.
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Appellees’ single brief responds to three briefs. Appellees have attempted to limit
their reply to the equitable and legal arguments raised by amici in their briefs that
have not been previously addressed in Appellees’ earlier filings. This matter is set
for en banc hearing on June 19, 2012.
In accordance with Circuit Rule 29-3, a representative of each amici
organization contacted the undersigned counsel to ascertain Appellees’ position
regarding the filing of an amicus brief. In each instance, undersigned counsel
stated that Appellees do not oppose the filing of the amicus briefs on the condition
that Appellees are afforded an opportunity to respond to the briefs. For unknown
reasons, amici failed to inform the Court of this stipulation in any of their filings.
The attached brief consists of 9,834 words and 44 pages. Four exhibits are
attached thereto. Two of the exhibits consist of public documents available over
the internet that are appropriate for judicial notice. Two of the exhibits consist of
unpublished decisions of the Board of Immigration Appeals that are not readily
available via a publicly-accessible electronic database.
Counsel for Costelo have consented to the filing of this brief in reply.
Although contacted, counsel in Cuellar de Osorio have not yet informed
undersigned counsel of their position.
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/s/ Gisela A. Westwater
GISELA A. WESTWATER
Senior Litigation Counsel
District Court Section
Office of Immigration Litigation
Civil Division
U.S. Department of Justice
Attorney for Defendants-Appellees
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CERTIFICATE OF SERVICE
I hereby certify that on June 6, 2012, I electronically filed the foregoing
Motion for Leave to File Brief and Attached Exhibits in Response to Amicus
Briefs with the Clerk of the Court using the CM/ECF system which will send
notification of such filing to the following CM/ECF participant:
Attorneys for Costelo, et al.:
Anthony J. Favero
REEVES & ASSOCIATES
Ninth Floor
2 North Lake Avenue
Pasadena, CA 91101-1871
Nancy Ellen Miller, Esquire, Attorney
LAW OFFICES OF REEVES & ASSOCIATES
9th Floor
Two North Lake Avenue
Pasadena, CA 91101
Robert L. Reeves, Esquire, Attorney
LAW OFFICES
Suite 950
Two North Lake Ave.
Pasadena, CA 91101
Attorneys for Cuellar de Osorio, et al.:
Amy Prokop, Attorney
LAW OFFICES OF CARL M. SHUSTERMAN
Suite 1550
600 Wilshire Blvd.
Los Angeles, CA 90017
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Carl Shusterman
LAW OFFICES OF CARL M. SHUSTERMAN
Ste. 1550
600 Wilshire Blvd.
Los Angeles, CA 90017
Amici Curiae:
Mary A. Kenney
AMERICAN IMMIGRATION LAW FOUNDATION
1331 "G" Street, NW
Washington, DC 20005
Nickolas Alexander Kacprowski
AMERICAN IMMIGRATION LAW FOUNDATION
NATIONAL IMMIGRANT JUSTICE CENTER
Kirkland & Ellis LLP, Suite 2700
555 California Street
San Francisco, CA 94104
Deborah Susan Smith
AMERICAN IMMIGRATION LAWYERS ASSOCIATION
CATHOLIC LEGAL IMMIGRATION NETWORK, INC.
Law Office of Deborah S. Smith
7 West Sixth Avenue, Suite 4M
Helena, MT 59601
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ACTIVE DREAMS LLC
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INTRODUCTION
These consolidated cases involve the interpretation of 8 U.S.C. § 1153(h), a
provision enacted as part of the Child Status Protection Act (“CSPA”), Pub. L. No.
107-208, 116 Stat. 927 (2002). Plaintiffs-Appellants urge this Court to adopt an
interpretation of the CSPA that is good for them but does nothing in the aggregate to
benefit aliens waiting for issuance of an F2B visa. In fact, Plaintiffs-Appellants’
interpretation is deleterious for others waiting for a visa because they will be shoved
to the back of the line and separated from their families for a longer time than
currently anticipated.
Recently, several amici were granted permission to intervene in these cases
and filed three separate briefs in support of Plaintiffs-Appellants’ proposed
interpretation of 8 U.S.C. § 1153(h)(3).1 Amici purport to represent aliens who
would be benefitted by this Court’s adoption of the Fifth Circuit’s interpretation in
Khalid v. Holder, 655 F.3d 363 (5th Cir. 2011). However, it is clear that amici,
perhaps unbeknownst to themselves, also represent aliens who would be harmed by

1

The amici and designation of their briefs are as follows: Active Dreams
LLC, ECF No. 73 (May 11, 2012) (hereinafter “Dreamactivist”); American
Immigration Lawyers Association and Catholic Legal Immigration Network, Inc.,
ECF No. 76-1 (May 11, 2012) (hereinafter “AILA & CLINIC”); National Immigrant
Justice Center and the American Immigration Council, ECF No. 80-2 (May 11,
2012) (hereinafter “NIJC & AIC”).
1
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an adoption of the interpretation adopted by the Fifth Circuit in Khalid. In this
brief, Defendants-Appellees (“the Government”) hope to give a voice to this silent
and ignored group of aliens.
In their filings, amici focus on two aspects of the case: (1) anecdotal stories
of the “real life effects” of the Government’s interpretation on intending immigrants,
and (2) statutory analyses of the Government’s position. AILA & CLINIC, Mot. to
File Amicus Brief, ECF No. 76-1, May 11, 2012, at p. 3. Amici’s arguments fail,
however, because they do not account for the “real life effects” of their interpretation
on other categories of intending immigrants and gloss over, or totally ignore,
statutory language that detracts from their interpretation. In this brief, the
Government attempts to limit its responses to the equitable and legal arguments
raised by amici in their briefs that have not already been addressed in earlier filings.
First, amici fail to acknowledge that the allocation of visas in the preference
categories is a zero-sum game. Amici act as though the sons and daughters of
lawful permanent residents (“LPRs”) currently at the front of the F2B line are less
deserving than the aged-out derivative beneficiaries whose parents recently became
LPRs. But those currently at the front of the F2B line are the adult sons and
daughters of LPRs, too. In addition, those aliens currently at the front of the F2B
line, who amici wish to displace, are the “sons and daughters” of current LPRs who
2
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have been waiting for many years longer for family reunification than those who
amici seek to displace them with.
Amici pretend that the question is whether the aged-out former derivative
beneficiaries may immigrate as the sons and daughters of lawful permanent
residents. The appropriate question, however, is whether Congress unambiguously
favored the adult sons and daughters of F3 and F4 beneficiaries over the adult sons
and daughters of those who are already LPRs. When Congress did not create
directly-petitionable categories for nieces and nephews and grandchildren of U.S.
citizens and did not freeze the age of derivative beneficiaries to the date the petition
was filed for their parents, it specifically chose to leave in place the current visa
allocation system along with its attendant visa allocation backlog.
Second, amici’s statutory construction arguments erroneously fault the Board
of Immigration Appeals (“Board”) for overlooking inapt analogies. The Board’s
analysis in Matter of Wang, 25 I. & N. Dec. 28 (BIA 2009), a unanimous published
decision, addressed all of the regulatory and statutory comparisons raised by the
parties before it. The statutes and regulations that amici now claim were
overlooked by the Board were analyzed and rejected as inapt by the Board in a later
unpublished decision, by the district court below, and by the original Ninth Circuit
panel. In light of the statute’s ambiguity, the Board’s interpretation is reasonable.
3
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Moreover, amici erroneously overlook the ambiguity introduced by their own
interpretation, as evidenced by the unprecedented open-ended grandfathering of
priority dates that would occur under amici’s interpretation.
For the reasons more fully stated herein, this Court should affirm the lower
court’s finding: the statute is ambiguous and the Board’s reasonable interpretation
is entitled to deference.
ARGUMENT
I.

Amici’s invocation of “family unity” to support their position ignores the
fact that numerous families will be devastated by the reshuffling of
beneficiaries that would take place under amici’s interpretation and
cause them to wait ever longer for the reunification of their families.
In their briefs, amici recount anecdotal stories of aliens who hope to use 8

U.S.C. § 1153(h)(3) to propel them to the front of the F2B line. These anecdotal
accounts of intending immigrants should not affect this Court’s statutory
interpretation for two reasons: (1) amici’s hand-selected anecdotal stories ignore
the equally-compelling stories of aliens waiting at the beginning of the F2B line who
would be shunted to the back of the F2B line under amici’s interpretation, and (2)
amici’s anecdotal aliens, once they ceased being minor children of primary
beneficiaries, did not re-qualify as members of the relevant “family unit” until after
their parents became LPRs.

4
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All LPRs with adult sons and daughters are affected by the
oversubscription in the F2B category – not just LPRs who
obtained their status as beneficiaries of F3 and F4 petitions.

In their briefs, amici imply that their hand-selected stories of intending
immigrants are representative of those waiting in the F2B line. Amici’s anecdotal
stories, however, are a slight-of-hand used to shift the Court’s focus from their shell
game. And it is rightly called a shell game because no matter how one interprets 8
U.S.C. § 1153(h)(3), the bottom line is that there are a limited number of F2B visas
available each year. 8 U.S.C. § 1151(c)(ii); 8 U.S.C. § 1153(a)(2). Under amici’s
interpretation, there would be no increase in the number of visas available in the F2B
category. All amici really propose doing is moving one group of beneficiaries from
the front of the F2B line to the back and another group from the back of the F2B line
to the front. Said another way, for every F2B beneficiary propelled to the front of
the F2B line, one F2B beneficiary must by definition be pushed to the back of the
F2B line.
Amici do not explain why those at the back of the line, who only recently
became eligible for primary classification under the INA, merit preferential
treatment over those who are currently at the front of the line and have been eligible
for primary classification for many more years. Aliens at the front of the F2B line
and at the back of the F2B line both have close family members living in the United
5
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States (hence their eligibility for F2B classification). Aliens in both groups
likewise can claim to be waiting for legal authorization to live permanently in the
United States.
The question, therefore, is not whether the adult sons and daughters of
recently-arrived LPRs should be able to immigrate. Rather, the question is
whether, in 8 U.S.C. § 1153(h)(3), Congress clearly expressed an intent to move the
sons and daughters of long-time LPRs behind the sons and daughters of
newly-arriving LPRs. The answer is: No.
i. When viewed in the correct perspective, the overall F2B
allocation “backlog” will not be affected by amici’s
interpretation.
Amici American Immigration Lawyers Association and Catholic Legal
Immigration Network, Inc. claim that their interpretation of 8 U.S.C.§ 1153(h)(3)
will “address the reality of untenable backlogs . . . .” AILA & CILN at p. 16.
Amicus Active Dreams LLC actually goes so far as to imply that their interpretation
of 8 U.S.C. § 1153(h)(3) will somehow prevent the “separation of families, the
disruption of family life, [and] the deportation of long-term residents of the U.S.
who entered the country as children years before.” Dreamactivist at p.2. Amici’s
proffered interpretation, however, will do nothing of the sort.

6
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Today, under the interpretation espoused by the Board in Matter of Wang,
there are approximately 212,000 Mexican nationals waiting abroad for F2B visa
numbers. Immigrant Waiting List by Country, Department of State, 4,
http://www.travel.state.gov/pdf/ WaitingListItem.pdf (attached as Exhibit A).
Since there is an annual per country cap of 1,838 visas in the F2B category, the result
is a 100-year backlog according to amici. AILA & CILN at p. 16.
Even if this Court were to adopt the interpretation espoused by amici, there
would still be approximately 212,000 Mexicans waiting abroad for F2B visas; the
1,838 per country visa cap would remain in place; and those at the end of the F2B
line would still have to wait about 100 years for a visa. Changing the assignment of
priority dates will not create new visa numbers and therefore will not affect the net
number of aliens becoming lawful permanent residents in any given year.
Amici’s interpretation would result in only two real changes: (1) the priority
dates on the Visa Bulletin would retrogress to account for the redistribution of
priority dates (instead of the F2B priority date cut-off being January 1, 1992 for
Mexico it might retrogress to 1986 or earlier, and instead of December 8, 2001 for
the Philippines, the cut-off might retrogress to 1982 or earlier); and (2) former
aged-out derivative beneficiaries whose parents recently immigrated under the
lowest preference categories will get move ahead of aliens whose parents
7
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immigrated years earlier as the beneficiaries of IR, asylee, refugee, and
higher-priority family- and employment-preference petitions. Thus, while some
aliens may benefit under amici’s interpretation, there will be no net increase in the
number of F2B visas issued each year and no overall reduction in the number of
families affected by the backlog in immigrant visas.
Amici’s interpretation is a shell game under which F2B beneficiaries get
moved backwards and forwards in the F2B line, creating new groups of discontents
to replace the aliens mentioned in amici’s briefs.
ii. Amici’s hand-selected intending immigrants are not any more
deserving than any other intending immigrants.
Amici present the cases of several aliens hoping to apply earlier F3 and F4
priority dates to pending F2B petitions. AILA & CLINIC at pp. 3-10;
Dreamactivist at pp. 6-15. But the stories recounted by amici are no more moving
than the stories of aliens who would be adversely affected by their interpretation of 8
U.S.C. § 1153(h)(3).
Take Kim, for example.2 Kim is a citizen and national of Philippines. She
entered the United States with her parents and older brother on nonimmigrant tourist

2

Kim is a fictional alien based upon the profiles of aliens whose cases come
before U.S. Citizenship and Immigration Services and Immigration and Customs
Enforcement every day.
8
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visas in 1999 when she was 11years old. Kim and her family did not return to the
Philippines at the expiration of their nonimmigrant visas. In 2001, Kim’s older
brother married a U.S. citizen. In 2002, he adjusted his status to LPR. Four years
later, in 2005, Kim’s brother became a naturalized citizen of the United States and
filed I-130 petitions on behalf of his parents to classify them as immediate relatives.
He also filed an I-130 petition on behalf of his sister for classification as an F4.
Kim’s parents adjusted their status to LPRs in 2006. Kim could not adjust with
them because, even though she was still a “minor child” at the time (she was 18
years old at the time), aliens adjusting as immediate relatives may not pass on
benefits to derivative beneficiaries. See 8 U.S.C. § 1154(a)(1)(A)(i). In late 2006,
Kim’s mother filed an I-130 on Kim’s behalf to classify her for an F2A visa. In
2009, before a number became available to Kim in the F2A category, she turned 21
year old. She is now waiting for a visa number in the F2B category to become
available.
Although Kim’s lawful status in the United States ended at the end of 2001,
Kim was able to graduate from high school and college. At 24 years of age, she has
spent all of her adult life in the United States, has all of her immediate family in the
United States, and has earned a bachelor’s degree from a top university. If a visa
number does not become available to her in the near future, Kim risks separation
9
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from her family, disruption of her life, and removal from the United States. Her
dreams of achieving the American dream would be shattered if she were forced to
return to the Philippines, a country she hardly remembers.
Under the Board’s interpretation of 8 U.S.C. § 1153(h)(3), Kim may receive a
visa in about three years.3 Under amici’s interpretation of 8 U.S.C. § 1153(h)(3),
Kim would not be entitled to an earlier priority date because she never qualified as a
derivative of the I-130 petitions filed on behalf of her parents. Yet, even though
Kim’s priority date would remain the same under amici’s interpretation, she could
expect a much longer wait for a visa under their interpretation because the F2B
priority date cut-off would have to retrogress to account for the aged-out sons and
daughters of recently-arrived LPRs who amici would move to the front of the line.4

3

This period is calculated by referring to the State Department’s Visa
Bulletin for June 2012, showing worldwide chargeability priority date of April 15,
2004, in the F2B category. Visa Bulletin, June 2012, http://www.travel.state.gov/
visa/bulletin/bulletin_5712.html (attached as Exhibit B).
4

According to the Visa Bulletin, aliens are currently immigrating to the
United States with priority dates of April 1, 2002 and earlier in the F3 category and
January 8, 2001 and earlier in the F4 category. Thus, all of the aged-out former
derivative beneficiaries of these petitions (and earlier petitions) would move to the
F2B category with priority dates at least 5 years, if not more, earlier than Kim’s 2007
priority date. Until the F3 and F4 priority date cut-offs reach 2007 (perhaps in
another six years), Kim will see the sons and daughters of newly-minted LPRs jump
ahead of her in line. In support of this projection, the Government assumes that, for
every F3 and F4 beneficiary who has immigrated in the last nine years (since about
10
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And, as the years pass, Kim will never have a good idea of where she is in the F2B
line because she will continue being pushed backwards as new F3 and F4
beneficiaries immigrate and pass on their pre-2006 priority dates to their aged-out
former derivative beneficiary sons and daughters.5
It is evident that Kim, a young graduate with dreams of making the United
States her permanent home, will be harmed, and not helped, by amici’s
interpretation.
B.

“Family Unity” does not support amici’s interpretation because
aged-out derivative beneficiaries are not part of the relevant
“family unit” until after their parents become LPRs.

August 2002, the effective date of the CSPA), two out of ten beneficiaries had at
least one-child who had aged-out of derivative status before a visa number became
current. Since 65,000 F4 visas and 23, 400 F3 visas are issued each year,
approximately 901,000 F3 and F4 visas have been issued since the passage of the
CSPA. A conservative estimate, therefore, anticipates that at least 180,000 aliens
would qualify for earlier priority dates under amici’s interpretation. Because there
is an annual cap of 26,266 F2B visas per year, these new F2B beneficiaries with 10
and 20 year old priority dates will push the visa priority date back at least 6 ½ years.
If amici argue their interpretation should apply to F3 and F4 visas issued before the
CSPA effective date, the retrogression of priority dates would be even larger.
5

Looking at the Visa Bulletin cut-off dates, beneficiaries of F3 and F4
petitions filed in 2008 on behalf of Filipino nationals will not be available for at least
15 to 20 years. Under amici’s interpretation, this backlog means that the aged-out
sons and daughters of parents who do not become LPRs until the year 2020 will be
eligible for F2B visas before Kim, even though her parents became LPRs in 2006, 14
years earlier.
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Under amici’s proffered interpretation, former derivative beneficiaries are
treated better than all other sons and daughters of LPRs; and the lower the parent’s
preference classification the higher the boost received under 8 U.S.C. § 1153(h)(3).
Amici pretend that such a result is in line with Congress’s “family unity” priorities.
But amici fail to offer any rationale for distinguishing between the adult sons and
daughters of LPRs who aged-out of F3 and F4 derivative classification and the adult
sons and daughters of LPRs who did not.
Consider a recently-immigrated LPR, Lana, with two adult offspring.
Lana’s son was twenty years old when Lana’s U.S. citizen father filed an F3 petition
on her behalf. Lana’s daughter was twenty-one years old when the F3 petition was
filed. Lana’s son is forty when an F3 visa becomes available to her, and Lana’s
daughter is forty-one. Lana files F2B petitions on behalf of both of her offspring
after she immigrates. Under the Board’s interpretation, Lana’s son and daughter
will each have to wait the same amount of time for visa numbers to become available
to them. Under amici’s interpretation, Lana’s forty year old son, who was only
eligible for derivative classification for less than a year, will be able to immigrate
immediately but Lana’s forty-one year old daughter will be displaced by every
aged-out former derivative beneficiary of a petition filed over the last twenty years.
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Amici’s interpretation would turn the immigration scheme on its head, by
discriminating between the sons and daughters of LPRs inversely to Congress’s
prioritization of the immigration classification under which the parents immigrated.
The lower the immigration preference of the parent, the bigger the jump in line of the
aged-out former derivative beneficiary.
Consider another example. Abi, a citizen of the Philippines ,is the primary
beneficiary of an I-140 petition filed in 2003. Because Congress prioritizes the
immigration of highly-skilled workers, Abi only had to wait one year for his priority
date to become current. Unfortunately, Abi’s son aged-out during this one year
period. Abi adjusted status in 2004 and filed an F2B petition on behalf of his son.
Under the Board’s interpretation, Abi’s son would be entitled to a 2004 priority date.
The petition Abi filed for his son would hold a place in the F2B line for his son ahead
of any later-filed F2B petitions and Abi’s son could expect to receive a visa about
three years from now (in 2015). Under amici’s interpretation, the result is not so
transparent. Abi’s F2B petition would be entitled to a 2003 priority date as opposed
to the 2004 priority date under the Board’s interpretation. This year bump up
appears to benefit Abi’s son, but F2B petitions filed by newly-immigrating F4
beneficiaries from the Philippines would be assigned priority dates from 1989 and
earlier. Until the F4 priority date for Filipinos is equal to or later than 2004, Abi
13
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would never be able to calculate the effective number of aliens ahead of his son in
the F2B line.
Amici’s scheme will effectively move the adult offspring of Congress’s
lowest-priority immigrants ahead of the adult offspring of its highest-priority
immigrants, based not in proportion to the time the parent has been an LPR (the
current scheme), but in inverse relation to the parent’s prioritization by Congress.
C.

If Congress was concerned with keeping the aged-out children
of newly-arriving immigrants with their parents, it would not
have drafted the statute as it did.

To support their arguments, amici play to the Court’s emotions, painting a
dismal picture of a visa allocation system strained by too few visas and too many
hopeful recipients. This picture, however, could have been redrawn by Congress
when it passed the CSPA. Congress declined to do so.
If Congress was concerned with the visa number backlog, as amici allege,
Congress could have increased the yearly number of preference visas available, thus
lowering the number of aliens who would age-out of derivative status. In the past,
Congress has addressed visa number backlogs by increasing the number of visas
available in any given year, or by exempting certain categories of individuals from
preference categories. See Immigration Act of 1990 (“IMMACT 1990”), Pub. L.
No.101- 649, § 112(a), 104 Stat. 4978, 4987 (responding to the backlog in F2A visa
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availability caused by legalized aliens petitioning for their spouses and minor
children by providing “additional visa numbers” to these family members over a
three-year period); and IMMACT 1990, Pub. L. No. 101-649, § 152(d), 104 Stat.
4987, 5005 (anticipating exodus of aliens from Hong Kong as control returned to
mainland China by providing for “500 visas [to be] made available to aliens as
special immigrants [without being] counted against any numerical limitation”).
Congress did neither in 8 U.S.C. § 1153(h)(3).
If Congress wanted all derivatives to be able to immigrate with or shortly after
their parents, as amici imply, Congress could have frozen the ages of all derivative
beneficiaries to the date of filing. Congress knew how to freeze derivative
eligibility when it passed the CSPA because it did exactly that in other sections of
the CSPA benefitting the children of U.S. citizens and asylees. See 8 U.S.C.
§ 1151(f) (freezing age of children of U.S. citizens to date petition is filed by
parent); 8 U.S.C. § 1158(b)(3)(B) (freezing age of derivative children of asylees to
date petition asylum petition filed). By freezing the age of derivative beneficiaries,
Congress could also have ensured that aged-out derivative beneficiaries from one
category would not displace primary beneficiaries in other categories. Under such
a scenario, the visas issued to primary and derivative beneficiaries of F3 petitions
would be chargeable to the appropriate F3 quota and thus not displace aliens waiting
15
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in other categories. Under amici’s interpretation, on the contrary, a select subset of
aliens will continuously be displacing other aliens and upsetting settled expectations
regarding the immigrant visa allocation scheme.
By freezing the age of all derivative beneficiaries to the day that the petition
was filed on behalf of the primary beneficiary, Congress could have dispensed
altogether with the complicated age and conversion formulas found in section 1153,
and more clearly ensured that all derivative beneficiaries would be able to immigrate
with their parents. (Of course, if every derivative beneficiary is able to immigrate
with the primary beneficiary parent and is therefore chargeable under the parent’s
category of chargeability, the number of F3 and F4 visas sought in any given year
will increase and cause the priority dates to retrogress.)
Absent clear language from Congress lifting the numerical visa caps or
freezing the ages of derivative beneficiaries of preference petitions, there is no
support for amici’s contention that Congress enacted the CSPA to “address the
reality of untenable backlogs.” AILA & CLINIC at p. 16. In reality, the
“untenable” backlogs would still exist.
II.

The board’s interpretation, not amici’s, is consistent with past usage of
terms “convert” and “retain.”
The Board’s interpretation harmonizes past usage of the terms “conversion”

and “retention” and leaves intact Congress’s current immigration visa priority
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scheme. Amici’s interpretation, on the other hand, would part with past practice by
unlinking “conversion” and “retention” and totally reordering those waiting for F2B
visas according to the source of their parents’ immigration status as opposed to the
date their parents filed F2B petitions on their behalf
A.

The Board properly determined that there is no “appropriate
category” to which aged-out former derivative beneficiaries of
F3 and F4 petitions can convert.

Amici argue that 8 U.S.C. § 1153(h)(3) must provide a benefit to every
aged-out beneficiary of a petition filed to classify the alien under “(a)(2)(A) an (d)”
because paragraph (3) refers directly to paragraph (1) and hence incorporates
paragraph (2) which refers to all categories of family and employment preference
petitions. NIJC & AIC at pp. 2, 5-8. Amici’s position fails for three reasons.
First, paragraph (3) incorporates the age calculation formula found in paragraph (1)
but does not state whether all of the petitions considered under paragraph (1) - or just
a subset thereof - are eligible for consideration under paragraph (3). Second, even
if paragraph (3) unambiguously states that all derivative petitions are eligible for
consideration under paragraph (3), paragraph (3) does not unambiguously guarantee
that all petitions considered under paragraph (3) will also receive a benefit under
paragraph (3). Third, even if the plain language of paragraph (3) can be interpreted
as providing an actual benefit to all aged-out derivative beneficiaries, the operation
17
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of the paragraph is so awkward when applied to aged-out derivative beneficiaries of
F3 and F4 petitions that this Court may not ignore the inherent ambiguity of the
provision.
If the Court finds any or all three of these bases for ambiguity, it must defer to
the Board’s interpretation of the provision in Matter of Wang unless that it finds that
decision arbitrary or capricious.
i. Paragraph (1) should be viewed as providing a formula for
determining age under paragraph (3) and not as defining the
applicable petitions.
In its original panel decision, this Court determined that, through paragraph
(3)’s reference to paragraph (1), Congress unambiguously indicated that all of the
petitions described in paragraph (2) are eligible for consideration under paragraph
(3). Opinion, ECF No. 44-1 at 16809-10, Sept. 2, 2011. Amici urge this Court to
reaffirm this finding. NIJC & AIC at pp. 5-6. The Government respectfully
disagrees with this interpretation. Paragraph (1) clearly provides a formula for
calculating the age of beneficiaries under paragraph (3), but paragraph (1) does not
unambiguously define the world of petitions eligible for consideration under
paragraph (3).
Paragraph (3) refers to paragraph (1)’s age calculation, not to the petitions
considered under paragraph (1). Therefore, it is plausible that Congress intended
18
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only a subset of the petitions eligible for consideration under paragraph (1) to be
considered under paragraph (3).
ii. Even if this Court concludes that all petitions considered under
paragraph (1) are eligible for consideration under paragraph
(3), the text of the statute does not mandate that all petitions
considered under paragraph (1) qualify for a benefit under
paragraph (3).
Even if all petitions considered under paragraph (1) are eligible for
consideration under paragraph (3), the Board’s interpretation is still reasonable.
Any petition filed to classify an alien under “(a)(2)(A) and (d)” may be considered
for relief under paragraph (1), but to receive relief, the alien must:
• be under twenty-one at the time a visa number becomes available using
the formula in paragraph (1), and
• must seek to acquire a visa within one year of availability.
Likewise, even if all petitions filed to classify an alien under “(a)(2)(A) and (d)” may
be considered for relief under paragraph (3), the alien must:
• qualify for an “appropriate category” on the day a visa becomes
available to the alien or parent under “(a)(2)(A) and (d).”
Such reasoning comports with the Third Circuit Court of Appeals’ decision in
Zheng v. Gonzales, 422 F.3d 98 (3rd Cir. 2005), a case heavily cited by amici.
NIJC & AIC at pp. 18-20. In Zheng, the Third Circuit rejected a regulation that
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prevented paroled aliens from applying to adjust status, finding that it conflicted
with 8 U.S.C. § 1255(a), which provides that “an alien who was inspected and
admitted or paroled into the United States” may apply for adjustment of status.
Although 8 U.S.C. § 1255(a) provides that a paroled alien must have an opportunity
to apply for adjustment of status, the provision still requires that the paroled alien
otherwise qualify for adjustment (i.e., that he be eligible to receive an immigrant
visa, be admissible to the United States, and have a visa immediately available to
him at the time he filed his application to adjust status). 8 U.S.C. § 1255(a). The
Third Circuit’s decision did not exempt paroled aliens from otherwise meeting the
requirements for adjustment of status.
If this Court finds that 8 U.S.C. § 1153(h)(3) unambiguously requires that all
petitions considered under paragraph (1) be considered under paragraph (3), it does
not follow that all of those petitions qualify for benefits under the terms explicitly
delineated by Congress: that the alien qualify for a follow-on classification on the
date that a visa becomes available under the original classification. Because the
Board’s interpretation provides relief for some beneficiaries of petitions filed to
classify an alien under “(d),” the Board’s interpretation gives meaning to every term
of the statute and is reasonable.
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iii. The awkward operation of the technical terms of the statute
justifies this Court finding the statute ambiguous.
Amici argue that the panel was not justified in disregarding the “plain
language” of the statute simply because the statute did not make sense when applied
to F3 and F4 petitions. NIJC & AIC at p. 6. Amici argue that the Court should
have ignored any awkwardness in the operation of the technical terms of the statute
because the “plain language controls except in rare and exceptional circumstances.”
NIJC & AIC at p. 8 (quoting United States v. One Sentinel Arms Striker-12 Shotgun
Serial No. 001725, 416 F.3d 977, 979 (9th Cir. 2005)). Amici fail to realize,
however, that awkward operation and even underlying assumptions can cause an
otherwise “clear” statute to be found ambiguous. For example, in United States v.
LeCoe, 936 F.2d 398, 403 (9th Cir. 1991), a case cited in One Sentinel Arms Striker,
this Court determined that a statute which clearly referred to “the aggregate face
value, if more than one Treasury check or bond or security of the United States,” was
ambiguous as to whether the face value of bonds should be considered in the
aggregate. LeCoe, 936 F.2d at 403. This Court found the statute ambiguous
because Congress knew of the underlying assumption that each count in an
indictment must be capable of standing on its own and therefore would not normally
be aggregated. This Court, therefore, determined that a more exhaustive analysis of
the statute was required to ascertain Congress’s true intent.
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In this case, Congress crafted paragraph (3) knowing how automatic
conversion and priority date retention operate. Finding that those terms do not flow
smoothly for aged-out derivatives of F3 and F4 petitions, this Court properly looked
outside the text of the statute to ascertain its meaning.
B.

The Board did not abuse its discretion when it determined that
“conversion” and “retention” should be read together rather
than as independent benefits.

Amici argue that “automatic conversion” and “priority date retention” were
viewed as separate benefits by the Board in Matter of Wang. NIJC & AIC at p. 13
n.3. To the contrary, the Board in Wang simply analyzed the two arguments raised
in the briefing to determine how they might operate jointly and in isolation. 25 I. &
N. Dec. at 35. After doing so, the Board found that only by interpreting the terms in
their traditional senses did the statute make sense. 25 I. & N. Dec. at 38-39.
Amici’s arguments that “conversion” and “retention” are separate benefits
under paragraph (3) are undermined by three facts. NIJC & AIC at p. 10.
i. “Conversion” and “retention” historically go hand-in-hand.
Since 1987, conversion provisions have always included language identifying
the priority date that should be applied to the petition after conversion. The term
“conversion” appeared as early as 1965 in immigration regulations and has always
described the reclassification of a single petition from one valid visa category to
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another valid visa classification, without a gap in classification. See Gov’t Answer
Br. at pp. 56-57 (discussing historical usage of the terms “conversion” and
“convert”). The earliest conversion provisions, however, did not specify if the
applicable priority date after conversion was the date associated the petition was
originally filed or the date that the petition converted to the new classification. For
example, 8 C.F.R. § 204.5(a) (1986) provided:
By change in beneficiary’s marital status. (1) A currently valid
petition previously approved to classify the beneficiary as the
unmarried son or daughter of a U.S. citizen under [8 U.S.C.
§ 1153(a)(1)] shall be regarded as approved for preference status under
section [1153(a)(4)] as of the date the beneficiary marries. A currently
valid petition previously approved to classify the child of a United
States citizen as an immediate relative under section [1151(b)] shall
also be regarded as approved for preference status under section
[1153(A)(4)] as of the date the beneficiary marries.
In 1987, the applicable regulations were amended to “clarif[y] for the Service,
immigration attorneys and representatives, and the public the process for the
automatic conversion of classification of a beneficiary of an approved Form I-130,
Petition for Alien Relative, to the proper classification and the retention of the
original priority date when conversion is done.” Automatic Conversion of
Classification of Beneficiary, 52 Fed. Reg. 33797, 33797 (Sept. 8, 1987) (emphasis
added). The resulting regulation provided:

23

(35 of 91)

Case: 09-56846

06/05/2012

ID: 8202733

DktEntry: 83-2

Page: 30 of 51

By change in beneficiary’s marital status. (1) A currently valid
petition previously approved to classify the beneficiary as the
unmarried son or daughter of a United States citizen under [8 U.S.C.
§ 1153(a)(1)] shall be regarded as approved for preference status under
section [1153](a)(4) as of the date the beneficiary marries. The
beneficiary’s priority date is the same as the date the petition for
classification under section 203(a)(1) was properly filed.
8 C.F.R. § 204.5(a)(1) (1988) (emphasis added).
Since that time, every provision allowing reclassification of petitions between
preference categories (whether through “conversion” or some other mechanism) has
contained language defining the applicable priority date.6 See, e.g., IMMACT
1990, § 161(c) (providing for transition between old employment preference
classifications and new employment preference classification and specifically
requiring an employer to file a “new petition for classification” of the employee in
order to “maintain the priority date” established by the original petition).
ii. When Congress does not intend for “conversion” to go
hand-in-hand with “retention,” it says so explicitly.
The only case in which conversion between family preference categories and
priority date assignment have been treated disjointedly was in another part of the
CSPA codified at 8 U.S.C. § 1154(k). In section 1154(k), Congress specifically

6

Provisions reclassifying aliens as immediate relatives do not refer at all to
priority dates because immediate relative visas are immediately available without
regard to a priority date.
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allowed aliens to convert their petitions and retain the original priority date or to opt
out of conversion and retain the original priority date. 8 U.S.C. § 1154(k).
Because Congress knew explicitly how to unlink conversion and priority date
retention and had in fact done so in another section of the CSPA, the Board’s
interpretation that Congress did not intend to do so in paragraph (3) is reasonable.
See Christina A. Pryor, “Aging-Out” of Immigration: Analyzing Family
Preference Visa Petitions Under the Child Status Protection Act, 80 Fordham L.
Rev. 2199, 2233 (2012) (determining that paragraph (3) is ambiguous as to whether
“conversion” and “retention” are linked and that the Board’s interpretation linking
the two was reasonable).
iii. “And” may not properly be read as meaning “or” unless it
clearly furthers a stated purpose of Congress.
Reading “conversion” and “priority date retention” as separate benefits is not
supported by the language of the statute, which joins the two “benefits” with the
conjunction “and,” not “or.” “And” could only be read to mean “or” if this meaning
was clear from the face of the statute or if this interpretation is necessary to achieve a
purpose of Congress in enacting the legislation.
Although the word “and” has been found to mean “or” in some statutes, such a
reading is not clear on its face in this case. This point is evidenced by the fact that,
in the pleadings below, the Costelo plaintiffs disavowed seeking priority date
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retention independent of conversion. See Costelo’s Opp. to Defs.’ Statement of
Uncontroverted Facts and Conclusions of Law, Costelo Excerpts of Record Volume
II at pp. 269-270 (“Plaintiffs have never asserted that a new petition is required.”).
See also Govt’s Opening Br. at p. 45 n.12 (discussing instances where the word
“and” is used in conjunction with other terms to convey the meaning “or”).
When it is not clear that “and” should be interpreted as meaning “or”, a court
may not adopt this uncommon meaning unless such a reading is required to fulfill
one of the stated goals of Congress in enacting the legislation. See Slodov v. United
States, 436 U.S. 238, 247 (1978) (construing “and” in disjunctive sense only after
determining that it was the only reading consistent with the purpose of the statute).
Amici argue that Congress intended for 8 U.S.C. § 1153(h)(3) to alleviate the effects
of the visa number backlog and thus “and” should be read to accomplish this goal.
NIJC & AIC at p. 30.
Amici’s comments are misleading, however, because their interpretation does
not alleviate the effect of visa number backlogs for F2B beneficiaries in general.
But, even if amici’s interpretation would alleviate the allocation backlog for a small
subset of F2B beneficiaries (albeit to the detriment of other F2B beneficiaries),
“and” may not be interpreted as meaning “or” unless it is clear that Congress
intended to benefit such a small subset of F2B beneficiaries.
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Amici cite for support statements made by Senator Feinstein over one year
before the enactment of the final version of the CSPA, in which she discusses
provisions in her original Senate bill that did not end up in the compromise House
bill that was ultimately enacted as the CSPA. NIJC & AIC at p. 30 (quoting 147
Cong. Rec. S3275, 2001 WL 314380 at *1 (statement of Sen. Feinstein)).
In contrast with Senator Feinstein’s lofty (yet ambiguous) comments, the
House, from the very beginning, had more conservative goals for the Child Status
Protection Act. In introducing the House bill in April 2001, Representative Gekas
stated:
Here’s what the situation is. When aliens are permitted to apply for
permanent residency and citizenship in the United States, automatically
their children under 21 years of age are granted similar permanent
status. However, because of the INS’s longstanding problem with the
process of monitoring these applications, these children, sometimes 12,
13, 14, and 16, become over 21, and when they reach that age, they’re
automatically put into a preference status, not the immediate relatives
status that’s granted to minor children.
This Bill seeks to correct that to say that if, indeed, the application was
filed, the process began while the child was a minor, that even if that
child turns 21, that they – it would not be shifted, that child would not
be shifted into the preference more-strict category that is part of the INS
structure, but rather be considered at the time of the application as a
minor, thereby receiving permanent status.”
H.R. Rep. 107-45, 2001 WL 406244, at p. 12. No comments touched on children of
intending immigrants or their aging-out due to backlogs in visa allocation.
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Representative Jackson Lee then introduced the House bill by stating,
[T]he Child Status Protection Act of 2001 is co-sponsored by myself
and the Chairman, and it is a culmination of a bipartisan agreement that
addresses the status of unmarried children of U.S. citizens who turn 21
while in the process of having an immigrant visa petition adjudicated.
. . . This bill with the new added compromise language that I proposed
last year will solve the age-out problem without displacing others who
have been waiting patiently in other visa categories, which was one of
the issues that disturbed [House members].”
H. R. Rep. 107-45 at p. 13 (comments of Representative Jackson Lee) – comments
made on April 4, 2001. Again, Representative Jackson Lee failed to mention the
children of intending immigrants. In fact, it is clear that the House back in 2001 did
not even intend for the CSPA to apply to any children other than the children of U.S.
citizens.
On July 6, 2001, again introducing the House bill, Representative Jackson Lee
explains that the bill
will solve the age-out problem without displacing others [and] provides
a solution, but is also equitable. It is fair to all who are now under this
particular process; and more importantly, it gives the INS the tools it
needs to work with to be fair to those who are themselves seeking to be
governed by the laws of the United States of America.
On April 4 or July 6, 2001, not a single comment in the House record refers to the
derivative children of intending immigrants or the effects of backlogs in numerical
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limitations on anyone other than the child of a U.S. citizen who ages-out because of
processing delays. See generally H.R. Rep. 107-45, 2001 WL 406244.
When the House bill is introduced again on July 22, 2002, it is in its final form
after being modified “in the Senate to provide relief to other children who lose out
when the INS takes too long to process their adjustment of status applications.”
148 Cong. Rec. H4989-01, 2002 WL 1610632 (Jul. 22, 2002) (comments of
Representative Jackson Lee). Both Representative Sensenbrenner and
Representative Jackson Lee explain that the Senate’s modifications expand age-out
protection beyond the children of U.S. citizens to three “other situations where alien
children lose immigration benefits by ‘aging-out’ as a result of INS processing
delays.” Id. Those three “other situations” affected by “INS processing delays”
and addressed by the Senate amendments are explicitly identified as children of
LPRs; children of family and employment-sponsored immigrants and diversity
lottery winners, and children of asylees and refugees. Id. Representatives
Sensenbrenner and Jackson Lee explain that, just like the children of U.S. citizens,
these children will be protected now from “’aging-out’ as a result of INS processing
delays.” Id. (emphasis added). Representative Jackson Lee goes on to give a
detailed explanation of the conversion opt-out provision codified at 1154(k).
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Not once, however, does Representative Jackson Lee, or any other legislator,
mention that the final language of the CSPA contained a provision alleviating the
effects of the visa allocation system on preference immigrants and their derivative
children. It is clear that any paradigm-shifting aspirations held by Senator
Feinstein back in April of 2001 fell to the side as legislators compromised on the
Act’s final scope and language.
In the absence of a stated congressional intent to allow aged-out derivative
beneficiaries to jump ahead of other F2B beneficiaries, the Board reasonably
interpreted “and” in the more common and literal conjunctive sense.
III.

Amici’s interpretation is not supported by the plain language of the
statute because it would open up huge gaps in the statute that are not
there under the Board’s interpretation.
Amici’s interpretation is all the more untenable given the huge gaps and

ambiguities that would emerge under their interpretation. The courts would be
busy for years trying to figure out the reach and scope of relief under 8 U.S.C.
§ 1153(h)(3) as interpreted by amici, especially as the disgruntled sons and
daughters of LPRs who have been shunted to the back of the F2B line speak up.
A.

If paragraph (1) describes the petitions eligible for
consideration under paragraph (3), does the one-year
sought-to-acquire language limit the petitions eligible for relief
under paragraph (3)?
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As discussed earlier, amici argue that all petitions eligible for consideration
under paragraph (1) are eligible for relief under paragraph (3). NIJC & AIC at pp.
5-6. Amici’s interpretation of the interaction between paragraphs (1) and (3) raises
questions not presented by the Government’s interpretation. For, if all petitions
considered under paragraph (1) are eligible for consideration under paragraph (3),
and a petition is not considered under paragraph (1) unless the alien seeks to acquire
immigrant status within one year of visa availability, how can an alien qualify for
consideration under paragraph (3) without also meeting the one year
sought-to-acquire requirement? And, if the original petition (which was filed to
classify the alien under “(a)(2)(A) and (d)”) does not convert, how does the alien
qualify for “retention” of the earlier priority date for later petitions since any later
petition filed on behalf of the aged-out alien will not be filed under “(a)(2)(A) and
(d)”?
Both of these issues have been considered by the Board in Matter of Wang, and
also in other unpublished Board decisions. The Government discusses some of the
unpublished Board decisions below as evidence of the ambiguity in the statute, not
for the Court to give deference to those decisions.7

7

In their brief, amici imply that Matter of Wang, a unanimous, published
Board decision in which the respondent, ICE, and amici filed multiple briefs, is not
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In Matter of Wang, the Board of Immigration Appeals assumed, without
deciding, that the one-year sought-to-acquire language in 8 U.S.C. § 1153(h)(1)
applied to petitions considered under § 1153(h)(3). See Matter of Wang, 25 I. & N.
Dec. 28, 33 n. 7 (BIA 2009) (“[W]e observe that the decision in [Matter of Garcia,
2006 WL 2183654 (BIA June 16, 2006)]. discussed neither the requirement that an
alien must seek to acquire lawful permanent resident status within 1 year of visa
availability nor the legislative framework of the statute.”). This same assumption
had compelled the Board in other unpublished decisions to reject claims under 8
U.S.C. § 1153(h)(3).
In one such decision, predating Matter of Wang, the Board wrote:
We agree with the Immigration Judge that in order to benefit from the
“retention of priority date” provision under section [1153(h)(3)], the
respondent was required to have “sought to acquire the statue of an
alien lawfully admitted for permanent residence within 1 year of [the
date on which an immigrant visa became available]” for his father, as
provided in section [1153(h)(1)]. Like the Immigration Judge, we
conclude that the incorporation of section [1153(h)(31)] into section
[1153(h)(3)] plainly calls for such a result. It is undisputed that the
respondent did not seek to acquire lawful permanent resident status
within 1 year of a visa becoming available for his father. Accordingly,
the respondent cannot retain the July 7, 1997, priority date from his
father’s employment-based visa petition.

entitled to Chevron deference because the holding conflicts with an earlier
unpublished decision. NIJC & AIC, pp. 16-17 n.4. This argument is absurd and
ignores the purpose behind publication designations.
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Matter of Robles Tenorio (BIA Apr. 10, 2009) (attached as Exhibit C). After
Matter of Wang was decided, Robles-Tenorio was remanded to the Board for
reconsideration in light of Matter of Wang. Even then, the Board reaffirmed its
previous finding that aliens must comply with paragraph (1)’s “sought to acquire”
requirement in order to benefit from paragraph (3). Matter of Robles Tenorio (BIA
May 10, 2010) (attached as Exhibit C), pet. den’d , No. 08-3297, 2011 WL 3792396
(4th Cir. Aug. 26, 2011).
In yet another decision issued after Wang, the Board wrote:
As noted, the petitioner has essentially conceded that the beneficiary
did not seek to acquire lawful permanent resident status within one year
of visa availability pursuant to the employment-based petition filed on
his behalf. While the petitioner suggests that section [1153(h)(1)] is
inapplicable to her son’s case and she only wishes to proceed under
section [1153(h)(3)], the statute does not permit such a choice.
Rather, section [1153(h)(3)] expressly limits use of its provisions to
alien who have been “determined under [section 1153(h)(1)] to be 21
years of age or older.” In turn, section [1153(h)(1)] expressly
mandates that use of its age calculator is available ‘only if the alien has
sought to acquire the status of an alien lawfully admitted for permanent
residence within one year” of visa availability. Given the petition’s
concession that the beneficiary made no such application, the petitioner
is statutorily barred from utilizing the provisions of section
[1153(h)(3)].
Matter of Patel (BIA Jan. 11, 2011) (attached as Exhibit D).
While these unpublished decisions are not precedential interpretations of the
interactions between paragraphs (1) and (3), they clearly show that the interpretation
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reached by the panel and urged by amici is not clearly mandated by the ambiguous
text of the statute.
B.

If an alien who ages-out is no longer a derivative beneficiary,
may he immigrate based upon another petition filed on his
behalf regardless of whether his parent immigrates?

Under amici’s interpretation of the statute, there is no requirement that the
parent of the aged-out former derivative beneficiary actually immigrate to the
United States. Once the alien ages out, a literal reading of 8 U.S.C. § 1153(h)(3)
would allow the alien to retain the priority date for application to any later-filed
petition – filed by any petitioner for any classification. May the statute,
nonetheless, be interpreted as requiring that the alien only be entitled to “retain” the
priority date after the original primary beneficiary immigrates and only on an F2B
petition filed by the primary beneficiary? Courts have generally refused to equate
derivative interests with primary interests without explicit language to that effect.
See Santiago v. INS, 526 F.2d 488, 491 (9th Cir. 1975) (“If Congress had wished to
equate derivative preferences with actual preferences the words ‘accompanying, or
following to join’ would be absent from this statute.”). But, absent explicit
language expressing Congress’s intent, it is unclear what the result would be under
amici’s proffered interpretation.
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If after an alien ages out of derivative status, he marries and
then divorces, may the alien nonetheless “retain” the priority
date from the earlier petition filed on behalf of his parent?

As the Government stated in its Answer Brief, an alien may not reaffirm an
earlier petition or recapture an earlier priority date if the alien’s interest in the earlier
petition had been terminated. Answer Brief, ECF No. 24-1, Aug. 16, 2010, at p. 58
n. 14. Based upon the textual reading urged by amici, it appears that an alien who
ages-out, marries, and then divorces, would be eligible to “retain” the priority date
assigned to the original petition under which his interests terminated when he
aged-out. After all, if the usual rule, that a gap in status prevents the transfer of
priority dates between petitions, does not apply in the 8 U.S.C. 1153(h)(3) regime,
would the intervening marriage and divorce have any effect on an aged-out former
derivative beneficiary’s ability to “retain” the priority date if he should ever divorce?
Or, what if the alien does not divorce, but instead his parent becomes a LPR and then
many years thereafter becomes a naturalized citizen. If the parent then files an F3
petition on behalf of her adult married son eight years after she first immigrated
based as the primary beneficiary of an F4 petition, may her son apply the priority
date from the earlier F3 petition to her F3 petition?
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Since Congress limited paragraph (1) to aliens who acted within
one year, should there be a time limit on priority date
retention?

Under 8 U.S.C. § 1153(h)(1), Congress put a premium on acting quickly,
allowing aliens to freeze their age during processing delays only if they sought to
acquire status within one year of visa availability. 8 U.S.C. § 1153(h)(1)(A). Yet,
under amici’s interpretation, the primary beneficiary of an F3 or F4 petition can wait
years – even decades – before filing an F2B petition on behalf of his or her aged-out
former derivative sons and daughters. Because Congress did not place a timing
requirement in paragraph, LPR parents could wait years before filing an F2B
petition on behalf of their aged-out sons and daughters, but, as soon as they file the
F2B petitions, the former derivative beneficiaries are entitled to the priority date
from the F3 or F4 petition and will jump ahead of other F2B beneficiaries.
When an F2A petition automatically converts under the Government’s
interpretation, the alien must act within one year of visa availability to obtain a visa.
Otherwise, the petition becomes subject to 8 U.S.C. § 1153(g). 8 U.S.C. § 1153(g)
(“The Secretary of State shall terminate the registration of any alien who fails to
apply for an immigrant visa within one year following notification to the alien of the
availability of such visa . . . .”) Clearly, Congress did not anticipate that 8 U.S.C.
§ 1153(h)(3) would apply in cases where the “original” petitions could not
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automatically convert to a new “appropriate” category and thus would be subject to
open-ended retention claims.
E.

How does the effective date of the CSPA affect priority date
retention?

Section 8 of the CSPA limited the applicability of the CSPA to:
any alien who is a derivative beneficiary or any other beneficiary of—
(1) a petition for classification under [8 U.S.C. 1154] approved
before such date but only if a final determination has not been made on
the beneficiary’s application for an immigrant visa or adjustment of
status to lawful permanent residence pursuant to such approved
petition;
(2) a petition for classification under [8 U.S.C. 1154] pending on
or after such date; or
(3) an application pending before the Department of Justice or
the Department of State on or after such date.
Under this effective date provision, it appears that aliens who aged-out
of derivative classification before the passage of the CSPA but whose parents
did not immigrate until after its passage would be eligible for priority date
retention. Because amici’s interpretation does not require LPRs to file F2B
petitions on behalf of their adults sons and daughters within any specific time
period, aliens who aged out in 1980 and earlier may now have the priority
dates from the F3 and F4 petitions that their parents immigrated under in 2002
applied to I-130 petitions currently pending or filed at any time in the future.
The intending immigrants featured in amici’s briefs may find that their own
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hopes are dashed by a surge in F2B petition filings by long-time LPRs who
had never filed petitions on behalf of their sons and daughters in the past
because of the daunting visa backlogs. Realizing that their adult sons and
daughters would zip to the front of the F2B line under amici’s interpretation,
late-filed F2B petitions would become the commonplace and render the entire
visa allocation scheme unpredictable.
F.

Does fairness require that an aged-out derivative beneficiary of
an F3 or F4 petition have the period that he was not “in line”
deducted from his priority date?

Since the aged-out former derivative beneficiary stops “waiting” in line when
he ages-out of derivative classification and does not “wait” again until a new petition
is filed on his behalf, the retention provision as interpreted by amici actually gives
aged-out derivative beneficiaries credit for time that their parents were waiting in
line, not just for the time that they were waiting with their parents. Basically,
amici’s interpretation treats aged-out derivative beneficiaries as though they had
been entitled to some immigration classification all along, with entitlement to
day-for-day credit for every day since F3 or F4 petition was filed. This broad
reading finds no support in the legislative history and contradicts language in other
immigration provisions prohibiting aliens to “retain” priority dates where the earlier
classification is no longer valid. See 8 C.F.R. § 204.5(e) (specifying that priority
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dates may not be transferred from revoked employment-preference petitions to later
employment-preference petitions); 8 C.F.R. § 204.2(h)(2) (allowing “transfer” of a
priority date between certain petitions “except when the original petition has been
terminated pursuant . . . or revoked . . .”).
G.

Did Congress clearly intend open-ended grandfathering of
priority dates?

Under amici’s interpretation, once an alien has aged-out of derivative status,
he may transfer the earlier priority date to any later petition field by any petitioner
for any classification. In the other priority date transfer provisions cited by Amici
Heartland in their brief, Congress explicitly discussed the future petitions that might
qualify for application of the earlier priority date. Dreamactivist at 24-25.
For example, in the Western Hemisphere Savings Clause, Congress explicitly
stated which petitions, filed by which petitioners, to accord which preferences were
entitled to an earlier priority date. See Western Hemisphere Savings Clause, Pub.
L. No. 94-571, § 9(b), 90 Stat 2703, (1976) (“Any petition filed by, or in behalf of,
such an alien to accord him a preference status under section [1153](a) shall, upon
approval, be deemed to have been filed as of the priority date previously established
by such alien.”)
Again, in the Patriot Act, Congress explicitly described the priority date
retention scheme:

which earlier petitions (family- and employment-preference
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petitions that had been denied or revoked as a result of terrorist activity); new
petitions filed by which new petitioners (“the alien”); and filed to classify in which
new preferences (as “special immigrants”). See Patriot Act, P.L. 107-56, 115 Stat.
272, 356, 357 (Oct. 26, 2001), § 421(c).
Even the regulations cited by amici in support of their position define the
applicable old petitions, in which categories the new petitions must be filed, and
who the new petitioners must be. See 8 C.F.R. § 204.5(e) (restricting transfer of
priority dates from earlier-filed employment-preference petitions to later-filed
employment-preference petitions and specifying that priority dates cannot be applied
to other aliens and may not be transferred from revoked petitions to later petitions); 8
C.F.R. § 204.12(f)(1) (restricting transfer of priority dates from earlier-filed
physician-preference petitions to later-filed physician preference petitions).
The only instances in which statutes or regulations have failed to detail the
relevant old and new petitions for transfer of priority dates are cases of automatic
conversion. In such cases, there is no need to define the new classifications that
may use the old priority ate because there are no new petitions or petitioners.
Amici’s interpretation would leave huge gaps in congressional intent, but the
Board’s interpretation leaves no gaping holes.
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Under amici’s interpretation, aged-out former derivative beneficiaries would
be able to “retain” the priority dates assigned to petitions filed on behalf of their
parents for application to any petitions later filed on their behalf, regardless of
whether their parents ever immigrated, the classification, and the delay. “Absent
clear legislative intent to create an open-ended grandfathering of priority dates that
allow derivative beneficiaries to retain an earlier priority date set in the context of a
different relationship, to be used at any time, which we do not find in the history of
the CSPA, [the Board of Immigration Appeals] decline[d] to apply the automatic
conversion and priority date retention provisions of section 203(h) beyond their
current bounds.” Wang, 25 I. & N. Dec. at 39. This Court should likewise decline
CONCLUSION
Although amici point to several harsh effects of the backlog in allocation of
visas, those effects are not alleviated by their interpretation. And, where their
interpretation would cause more uncertainty and less transparency in the
family-preference categories, amici’s interpretation is not clearly compelled by the
language of the statute. Rather, this Court should determine that 8 U.S.C.
§ 1153(h)(3) is ambiguous for one or more of the many grounds cited by the
Government and defer to the Board of Immigration Appeals’ reasonable
interpretation of the provision in Matter of Wang, 25 I. & N. Dec. 28 (BIA 2009).
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