UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
ZHUO MIN WANG, )
XIUYI WANG, )
Plaintiffs, )
)
V. )
)
)
ERIC HOLDER, JR., United States )
Attorney General )
ALEJANDRO MAYORKAS, Director )
U.S. Citizenship and Immigration Services;)
JANET NAPOLITANO, Secretary, )
Department of Homeland Security; )
CHRISTINA POULOS, Director )
California Service Center, United States )
Citizenship and Immigration Services )
)

COMPLAINT

COME NOW, Zhuo Min Wang and Xiuyi Wang, Plaintiffs, in the above-styled and

numbered cause, and for cause of action would show unto the Court the following:




I. INTRODUCTION

1. This is a civil action challenging the Board of Immigration Appeals’ decision
upholding the California Service Center’s assignment of a September 5, 2006 priority
date to Plaintiffs’ I-130 visa petition. The Board erroneously concluded that the visa pe-
tition should not be accorded the December 28, 1992 priority date of the original F-4 peti-
tion filed on behalf of Plaintiff Zhou Min Wang by his sibling. Plaintiff Xiuyi Wang was
a derivative beneficiary on the original petition but was unable to join her father in the
United States because the priority date did not become current until after she turned 21
years old. Thus, Zhou Min Wang filed an I-130 petition on behalf of her daughter Xiuyi
Wang in the family second preference-B (“F-2B”) category. This petition was filed on
September 5, 2006 and is the petition at issue in the instant case. Under INA § 203(h)(3),
Zhuo Min Wang and Xiuyi Wang are entitled to the priority date of the original petition

filed on December 28, 1992.
II. JURISDICTION

2. This Court has jurisdiction over the present action pursuant to 28 U.S.C. § 1331
(federal question jurisdiction); 28 U.S.C. § 2201 (Declaratory Judgment Act); 5 U.S.C. §
555 and § 701 et seq. (Administrative Procedures Act); and 28 U.S.C. § 1361 (mandamus

statute). The Board’s decision also violates Plaintiffs’ due process rights.




3. Relief is requested pursuant to said statutes.

III. VENUE

4. Venue is appropriate in the District Court for the Northern District of Ohio. See 28
U.S.C. § 1391(e). Plaintiff Zhuo Min Wang resides at 1622 East 32" Street., Cleveland,

Ohio 44114, which is within the jurisdiction of the Northern District of Ohio.

IV.  PLAINTIFFS

5. Plaintiff Zhuo Min Wang is a citizen of the People’s Republic of China. Zhuo
Min Wang was born on August 18, 1955. He became a permanent resident of the
United States on October 3, 2005. See Exhibit A (copy of Plaintiff’s permanent resi-

dent card).

6. Plaintiff Zhuo Min Wang 1s the I-130 petitioner for his daughter Plaintiff Xiuyi

Wang. See Exhibit B (copy of the I-130 Approval Notice, WAC-06-269-52406).

7. Plaintiff Zhuo Min Wang filed an I-130 on September 5, 2006, requesting a
priority date of December 28, 1992, which would enable his daughter to immediately

be eligible for an immigrant visa upon approval of the I-130 (Exhibit C).




V. DEFENDANTS

8. Defendant Christina Poulus is the Director of the California Service Center in La-
guna Niguel, California. The California Service Center is one of the Service Centers for
United States Citizenship and Immigration Services (“USCIS”). The California Service
Center has original jurisdiction over I-130 Petitions filed by petitioners from Ohio. Her
office made the original decision on the I-130 petition in which they assigned a priority

date of September 5, 2006. Defendant Alejandro Mayorkas is the Director of USCIS.

9. Defendant Janet Napolitano is the Secretary of the Department of Homeland Secu-
rity. Asaresult of a massive reorganization, the Immigration and Naturalization Service
was dissolved on March 1, 2003 and its functions were taken over by the Department of

Homeland Security. USCIS is a branch of the Department of Homeland Security.

10.  Eric Holder 1s the Attorney General of the United States.

11.  All Defendants are being sued in their official capacities.



V. FACTUAL BACKGROUND

12.  Plaintiff Zhuo Min Wang became a lawful permanent resident on October 3,
2005. See Exhibit A (copy of Plaintiff Zhuo Min Wang’s permanent residence card).
Mr. Wang’s wife and two children were granted immigrant visas after their interview.
However, the eldest daughter, Plaintiff Xiuyi Wang, never received an interview no-
tice or an immigrant visa. Xiuyi Wang was over the age of 21 when an immigrant visa
number became available and there were no exceptions or laws that allowed her to be
eligible for an immigrant visa at that time. Xiuyi Wang is still in China as she must
wait until the I-130 is approved and the priority date is current to come to the United

States and join her family.

13.  Mr. Wang obtained his permanent resident status through an approved I-130
petition filed by Yu Lian Wang in the family fourth-preference category (F-4) for
brothers or sisters of United States citizens. See Exhibit D (copy of document from
National Visa Center; I-130 approval notice) The priority date for Mr. Wang’s ap-
proved petition was December 28, 1992. Id. Plaintiff Xiuy1 Wang is listed as a deriv-
ati;/erorrlr the I—iBO ﬁ]ed on behalf of her fathef aé they all planned on coming to fhe

United States as a family upon approval of the immigrant visas. Id.




14.  On September 5, 2006, Plaintiff Zhuo Min Wang filed an I-130 Immigrant Peti-
tion for his daughter Xiuyi Wang. See Exhibit E, copy of I-130 Receipt Notice. The I-
130 Petition was filed requesting a priority date of December 28, 1992, as Xiuyi
Wang was a derivative beneficiary of the December 28, 1992 petition for Zhuo Min
Wang. See Exhibit F, copy of I-130 Fourth Preference for Plaintiff. The reason the
petition was filed was because Plaintiff Xiuyi Wang could not obtain her immigrant
visa through the original F-4 petition filed on behalf of her father because she had al-
ready turned twenty-one. The current I-130 petition was filed in the family second-

preference category (“F-2B”)

15.  Under INA § 203(h)(1), if the age of the alien is determined to be 21 years or
older, the alien’s petition shall automatically be converted to the appropriate category
and the alien shall retain the original priority date issued upon receipt of the original
petition. If Plaintiffs’ I-130 second preference petition is approved with a priority
date of December 28, 1992, visa numbers would be available for Xiuyi Wang and she
would be eligible to get her immigrant visa and thereafter immigrate to the United

States. See Exhibit G, Visa Bulletin




16.  TheI-130 2-B petition was filed with an explicit request to obtain a December

28, 1992 priority date, which would make a visa number available to Xiuyi Wang in

China.

17.  On February 6, 2008, Plaintiffs filed a Complaint with the United States Dis-
trict Court for the Northern District of Ohio requesting that their I-130 be adjudicated

and assigned a priority date of December 28, 1992. (Case No. 1:08cv0294)

18. On March 25, 2008, USCIS, California Service Center issued a Notice of Certi-
fication of the case to the Board of Immigration Appeals. See Exhibit H, Notice of
Certification. The [-130 petition was approved but the priority date assigned was Sep-
tember 12, 2006 rather than the 1992 date that was requested. The case was ultimate-
ly forwarded to the Board of Immigration Appeals for a determination of the priority

date 1ssue.

19.  Based on USCIS’ certification to the Board of Immigration Appeals, the parties
agreed to a dismissal of the action without préjudice to allow the Board to address this
issue in the first instance. On April §, the United States District Court issued an Order

granting Plaintiffs’ Motion to voluntarily dismiss the case without prejudice.




20.  The parties each filed briefs with the Board of Immigration Appeals. Robert
Reeves, who is litigating a similar case in California and has requested class certifica-

tion, filed an amicus brief with the Board of Immigration Appeals.

21.  OnlJune 16, 2009, the Board issued a published decision affirming the decision
of the Director with respect to the priority date of September 5, 2006. Matter of
Wang, 25 I&N Dec. 28 (BIA 2009)(Exhibit I). In its decision, the Board first dis-
cusses whether INA § 203(h) 1s applicable where the beneficiary did not seek to ac-
quire lawful permanent resident status within one year. Id. at 33. However, the Board
did not address this question in light of its holding that the automatic conversion pro-

vision set forth in INA § 203(h)(3) is not applicable. Id.

22.  With respect to the automatic conversion provision, the Board found that this
would apply only where the petitioner remained the same on both petitions. The
Board limited the provision to only a select group of derivative children, which are

those of a second preference spouse beneficiary.

23.  Plaintiffs are filing a Motion to Reconsider the Board’s decision in this matter.




VI. CAUSE OF ACTION

24.  Plaintiffs incorporate by reference paragraphs 1-23 of the Complaint.

25.  Plaintiffs are requesting that this Court review and overturn the Board’s decision in
this matter. This is purely a legal question involving statutory interpretation. The
Board’s decision contradicts the plain language of the statute. The Board’s interpretation
is not required to deference as it violates the plain language of the statute. Furthermore,

the decision is unreasonable.

26.  The Child Status Protection Act, Pub. L. 107-208 (Aug. 6, 2002) was enacted on
August 6,2002. The purpose of the Act was to protect children who aged-out during the
long process of applying for lawful permanent residence. INA § 203(h)(1) sets forth a
formula for determining whether a person qualifies as a “child” under the Immigration
and Nationality Act. If the individual is considered a child, he or she would be eligible to
either adj ust status or come to the United States as an immigfantyunder avpetition filed on
behalf of one of the parents. Under INA § 203(h)(1), the child’s age is adjusted by sub-
tracting the amount of time USCIS takes to adjudicate the visa petition from the age of

the child on the date he or she becomes eligible to adjust status. Ifthe adjusted age is un-




der 21, that child has not aged-out and is eligible to immigrate with the parent.

27. INA § 203(h)(3) addresses the retention of a priority date for a person that is con-
sidered over the age of 21 after performing the calculation set forth in INA § 203(h)(1).
It is undisputed that the beneficiary in the instant case is over 21 for purposes of CSPA.

That section states:

“(3) Retention of Priority Date.-

If the age of an alien is determined under paragraph (1) to be 21 years of age or

older for the purposes of subsections (a)(2)(A) and (d), the alien’s petition shall

automatically be converted to the appropriate category and the alien shall retain

the original priority date issued upon receipt of the original petition.”
Subsection (a)(2)(A) refers to INA § 203(a)(2)(A) which provides the statutory au-
thority to issue visas to sons and daughters of lawful permanent residents. Subsection
(d) refers to INA § 203(d) which provides the statutory authority to issue visas to de-
rivative beneficiaries (spouses and children) to immigrate with the principal benefi-
ciary. Under the plain language of INA § 203(h)(3), once the alien is determined to

be over 21 under (h)(1), the.alien’s petition shall “‘be converted to the appropriate cat-

egory and the alien shall retain the original priority date issued upon receipt of the

original petition.”

28.  Plaintiff Wang was previously a derivative beneficiary of an approved I-130 pe-
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tition filed on behalf of her father with a December 28, 1992 priority date. Xiuyi
Wang is considered 21 years or older for purposes of INA § 203(h)(1)(CSPA) and
therefore, the appropriate category must be determined and she shall retain the priority
date of the original petition. The appropriate category is F-2B as Plaintiff Xiuyi
Wang is the unmarried child (21 or older) of a lawful permanent resident and the
priority date must be the priority date of the first approved I-130, which was Decem-

ber 28, 1992. Thus, the priority date is current.

29. In the instant case, the Board erroneously construed the provisions at issue, and
in effect, interpreted the statute as if the phrase relating to 203(d) was not even present
in the subsection. The interpretation by the Board effectively ignores a portion of the
subsection, divides the subsection so as to provide no weight to the group relating to
203(d), and rewrites the subsection as if 203(d) were not part of the subsection. The
Board’s interpretation is contradicted by the plain language, structure, history, and
purpose of the Section 3 of the Child Status Protection Act.

30. As set forth by the Niiﬁtrh Cirrcﬁrit Cwourt (;fr Appeals, the provisions of CSPA

should be read broadly. Padash v. INS, 358 F.3d 1161, 1168-74 (9" Cir. 2004). “The

legislative objective reflects Congress’ intent that the Act be construed so as to pro-

vide expansive relief to children of United States citizens and permanent residents.”
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Id. CSPA “was intended to address the often harsh and arbitrary effects of the age out
provisions under the previously existing statute.” Id. at 1173. Congress stated that
the purpose of the Child Status Protection Act was to “address [] the predicament of
these aliens, who through no fault of their own, lose the opportunity to obtain [a] . . .

visa.” H.R. Rep. No. 107-45, *2, reprinted in 2002 U.S.C.C.A.N., at 641.

31.  When interpreting a statute, the Board must ascertain the intent of Congress by

giving effect to its legislative will. Hernandez v. Ashcroft, 345 F.3d 824, 838 (9" Cir.

2003). In analyzing a statute, the first step is to look at the plain meaning of the sta-
tute. Additionally, the general canon of statutory construction is that “a rule intended
to extend benefits should be interpreted and applied in an ameliorative fashion.” Pa-

dasah, 358 F.3d at 1173 quoting Hernandez, 345 F.3d at 840.

32. When traditional tools of statutory construction reveal Congress’ intent, “defe-
rence 1s not required at all.” Padash, 358 F.3d at 1168. When a statute is ambiguous,

an Agency’s “permissible construction” of it is subject to deference. Chevron v.

U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984).

33.  The Board did not explicitly rule on USCIS’ one-year bar claim. Xiuyi Wang

and Zhou Min Wang contend that this bar is inapplicable to the current case.
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§203(h)(1)(A). INA §203(h)(1)(A) does indeed have a calculation that takes into ac-
count the length and duration of the processing for the underlying immigrant petition,
whether it is family or employer based. INA §203(h)(1)(A) also has the requirement
that the section 1s applicable only to those aliens who have sought permanent resi-
dence status within one year. Ms. Wang does not claim an immigrant visa under sec-
tion INA §203(h)(1)(A). In contrast, Ms. Wang claims the right to an automatic re-
tention of the priority date as she was a derivative beneficiary of her father’s initial
immigrant petition where he was the direct beneficiary of his U.S. citizen sister’s peti-

tion.

34.  The plain language of the statute at issue supports the position of Plaintiffs.
Xiuyi Wang is no longer considered a “child” for purposes of CSPA. She had aged-
out by the time her father’s immigrant visa was approved. The next step is to look at
INA § 203(h)(3). This section specifically applies to all derivative beneficiaries who
age out under paragraph (1) and not, as the Board concluded, solely to beneficiaries of
INA § 203(a)(2)(A). The structure of the subsection, specifically to include both
“(a)(2)(A) and (d)” clearly indicates Congress’ intent to brbvide the inahdatory con-
version and automatic retention of priority date. The Board overlooks the inclusion of
INA § 203(d), without explanation as to why those who fall within INA § 203(d) are

somehow excluded in the BIA interpretation for one subsection, while recognized for
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the other subsection, directly opposite of canons of statutory construction.

35.  The phrase “for purposes of subsection (a)(2)(A) and (d),” is used in both sub-
sections (1) and (3). If a phrase is used in different subsections of a statute, it is a
well-established canon of statutory construction that Congress intends to have the

phrase to have the same meaning throughout the statute. United States v. Various Slot

Machines on Guam, 658 F.2d 697, 703, n. 11 (9th Cir. 1981). The Board violates this

rule when it correctly applies subsection (1) to-all derivative beneficiaries under INA
§ 203(d) but then limits the application of subsection (3) to only derivative beneficia-
ries of INA § 203(a)(2)(A). The Board improperly imposes a limitation on subsection

(3) that does not exist. See Schneider v. Chertoff, 450 F.3d 944, 956 (9" Cir. 20006)(1t

is impermissible for an Agency to impose a new requirement that is not intended by
Congress). Had Congress intended to limit subsection (3) to derivative beneficiaries
of INA § 203(a)(2)(A) only, it would have specified this restriction. In other circums-
tances, Congress has set forth clear limitations. See e.g. INA § 201(b)(1)(A)(section
limited to certain categories of special immigrants); INA § 203(d) (section limited to
certain definitions of the term “Chi]d’;);VINA § 201(b)(2)(A)(ii){section limited to in-

dividuals “described in the second sentence of § 201(b)(2)(A)(1)).”

36. The Board fails to explain how its interpretation of INA § 203(h)(3) would be
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consistent with the plain language of the remainder of the statute. INA § 203(h)(2)(B)
makes clear that “with respect to an alien child who is a derivative beneficiary under
subsection (d),” all of INA § 203(h)(“this paragraph”) applies to any “petition filed
under section 204 for classification of the alien’s parent under subsection (a), (b), or
(c).” All of INA § 203(h) applies to any petition filed for an alien child of the primary
beneficiary under family-based, employment-based, or diversity petitions. There is no
distinction in INA § 203(h)(2)(B) between derivative beneficiaries of family second
preference petitions or any other preference. As set forth above, INA § 203(h)(3) spe-

cifically references INA § 203(d).

37. In examining the applicability of the statute, the Board addresses the regula-

tions at 8 C.F.R. § 204.2(a)(4), which have been in effect since 1987. Wang 25 I&N
Dec. at 34. The Board notes that the retention provision of 8§ C.F.R. § 204.2(a)(4) 1s
limited to a lawful permanent resident’s son or daughter who was previously eligible

as a beneficiary under a second preference spousal petition filed by that same lawful

permanent resident. Id. Thus, the petitioner must remain the same. Id.

38.  Relying on § C.F.R. § 204.2(a)(4), the Board found that the petitioner must re-
main the same for the automatic conversion provision to apply. The regulation was in

existence at the time that INA § 203(h) was enacted. There is no reason why Con-
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gress would have addressed only this situation where a regulation was already in place

that provided relief for those derivative children of a second preference spouse benefi-

ciary.

39. Inits decision, the Board references various automatic conversion regulations
and concludes that when Congress enacted CSPA, they were aware that conversions
only operate where the petitioner remains the same. Wang, 25 1&N Dec. at 35. How-
ever, this is incorrect. The Board failed to consider many other sections of immigra-
tion law permitting conversion and retention of a priority date where the petitioner is

not the same.

40.  One example is contained in 8§ C.F.R. § 204.5(e). That regulation allows an
employer to petition for a person in the EB-1, EB-2, or EB-3 categories. If the person
changes employment after the I-140 is approved, another employer may sponsor the
person in the same or a different category. Once the second I-140 is approved, the
person can adjust by retaining the original priority date of the initial petition.

41.  The Patriot Act provides another example where Congress provided for reten-

tion of a priority date for use in a subsequent petition by a different petitioner. Sec-

tion 42 1(c) of the Patriot Act, P.L.. 107-56, 115 Stat. 272 (2001) provides that where a
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family-sponsored visa petition was revoked or terminated due to specified terrorist ac-
tivity, the beneficiary could file a new “self-petition” while retaining the priority date

of the family members earlier petition.

42.  Additionally, a non-citizen physician working in a medically underserved area
who changes jobs may retain the priority date of the prior employer’s petition for use
with the new employer’s petition. 8§ C.F.R. § 204.12(f)(1). Another regulation allows
transfer of priority date of petition filed by an abusive spouse or parent to a new peti-

tion. See 8 C.F.R. § 204.2(h)(2).

43.  USCIS regulations permit individuals to change jobs, preference categories, and
petitioners while retaining the original priority date. The automatic conversion clause
in CSPA is not the only law that allows a person to retain the priority date of a pre-
vious petition where the new petition is filed by a different petitioner. The Board’s
decision is flawed as it fails to consider the other sections where retention of a priority
date is permitted despite the fact that the second petition involves a new petitioner.
The interpretation of the Board is inconsistent with the statutory and regulatory
scheme, and incorrectly concludes Congress’ intent for automatic conversion to only

apply for petitions filed by the same petitioners.
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44.  In examining the plain language of the statute at issue, it is clear that it does not
require the same petitioner. In its decision, the Board briefly addresses its prior un-

published decision in Garcia, which supports the position of Xiuyi Wang and Zhou

Min Wang regarding the applicability of INA § 203(h)(3). Matter of Garcia, 2006
WL 2183654 (BIA June 16, 2006) Exhibit J. The Board rejects the decision but fails

to explain why the analysis in Garcia was in error.

45 Iﬁ Matter of_Garcia, the Board addr¢ssed a very similar situation as in the in-
stant case. (Garcia was in removal préceedings and applying for édjustment of status

. before the immigreﬁion court. In that case; reSpoﬁdent was a derivative benéﬁciary of
a visa petition filed by his aunt on behalf of his mother in 1983 (F-4 petition). Garcia
was 9 yéars d]d at the time. However, a visa number did not become available until
respondent was 22 years old. Subsequently; respondent’s mot.her filed va 2B petition

) on her Behalf. Garcia argued that she retained her mother’s original 1983 priority date

for purposes of establishing her eligibility in the second-preference category.

46. In Garcia, the Board addressésWhetherrespondent Was.éligible toﬁadjust status
under INA § 203(h). Garcia first argued that she should be found to be a “child” for
purposes of CSPA. The I had concluded that Garcia was no longer her mother’s

“child” for purposes of INA § 203(h)(1) because she did not file the application for
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adjustment of status within one year after the visa number became available in con-
nection with her mother’s visa petition. The Board did not reach the issue of whether
Ms. Garcia sought to acquire permanent resident status within one year of a visa num-
ber being available. This is because the Board determined that Ms. Garcia would
have failed to maintain the status of her mother’s child, even if she had applied for ad-
justment of status within one year after the visa number became available to her
mother. The visa number became available when Ms. Garcia was 22 years old and
the visa petition was approved on the day it was filed. Thus, she was 22 va1“ CSPA

purposes and no longer could be considered a “child.”

47.  In light of the determination that Ms. Garcia was not presently entitled to a visa
number as a derivative beneficiary on her mother’s F-4 petition, the Board next turned
to the question of whether a visa was immediately available to Garcia by operation of
the autométic conversion provision at INA § 203(h)(3). The Board held that “where

classified as a derivative beneficiary of the original petition, the ‘appropriate category’
for purposes of section 203(h)(3) is that which applies to the ‘aged-out’ derivative vis-
a-vis the Iirwi‘nrcipal bemnréﬁé'iary of {herriginrai pretiﬁon.” Thus, thér“api)ln'oprieiltie'Vcatego-
ry” to which Garcia’s petition was converted was the 2B category and respondent re-

tained the 1983 priority date that applied to the original petition. Specifically, the

Board held that a derivative beneficiary of the F4 immigrant petition retained the
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priority date of the initial 1983 petition under INA§ 203(h)(3), without concern to the
fact that the petitioner (her mother) was different than the initial immigrant petitioner

(her aunt). The same holds true in the instant case.

48.  The Board’s prior unpublished decision in Garcia, which was decided by a

three-member panel of the Board is consistent with the plain language and intent of
the statute. INA § 203(h)(3) applies to the petition at issue in the instant case. The
automatic conversion provision requires that the petition be given a priority date of

December 28, 1992, without concern to whether the petitioner remains the same.

49.  In its decision in the instant case, the Board misstates the effect of the proper
interpretation of INA § 203(h)(3). The Board believes that it would be unfair for
Xiuyi Wang or someone in her position to jump ahead of thousands of aliens of others

P J

patiently awaiting consideration.

50.  This argument is incorrect and also conflicts with the plain language of the sta-
tute and Coﬁgressional intent. Ms. Wanrgr has arlreéa}; been waltlng since 1992. She 1S
not jumping in line in front of others who waited for a longer time. She is trying to
save her place in line and avoid having to go to the back of another long line. Unfor-

tunately Xiuyi Wang aged-out while waiting for the immigrant petition to be ap-
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proved. Although she cannot take advantage of INA § 203(h)(1), she falls under
INAS 203(h)(3) and her petition is automatically converted and “shall” be given the
1992 priority date. Just as Congress includes INA 203(d) in INA§ 203(h)(3) to refer
specifically to derivative beneficiaries, Congress also uses the word “shall” intention-
ally to indicate that there is no discretion for losing the priority date already obtained

for the family.

51.  Inits decision, the Board also improperly relies on irrelevant legislative history.
There 1s no legislative history of the automatic conversion clause. The discussion of
legislative history is taken from the 2001 House Report and from individual members
of the House of Representatives. However, the automatic conversion clause was add-
ed in 2002. There is no further legislative history cited by the Board to evidence any
intent concerning the automatic conversion clause. It is therefore even more appro-
priate to rest with the clear meaning of the language, as there is no ambiguity to the
inclusion of 203(d) in INA§ 203(h)(3), and there is no legislative history pertaining to
the automatic conversion clause upon which to oppose or contradict the plain lan-

guage written direcﬂ'y in the statute.

52. In the event that this Court finds that the statute is ambiguous, the Board’s in-

terpretation is unreasonable. As set forth herein, the Board’s decision ignores statuto-
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ry provisions that allow for conversions and retention of priority dates. Additionally,
the conclusion that INA § 203(h) codified an existing regulation is without support.

The Board also relies on irrelevant legislative history.

53.  The Board’s interpretation of the automatic conversion provision of INA §
203(h)(3) also is not rational or consistent with the statute. It is based on the unsup-
ported assumption that the new category to which the petition converts must be re-

lated to the original petitioner.

54.  For the reasons set forth herein, this Court should find that INA § 203(h)(3) is
applicable and that the appropriate priority date is December 28, 1992. This is consis-
tent with the plain lAanguage and intent of CSPA. The Board’s interpretation is con-
tradicted by the plain language, structure, history, and purpose of the Section 3 of the
Child Status Protection Act. The focus should be on the child’s relationship with the
original primary beneficiary not the original petitioner and derivative beneficiary. In
the instant case, the appropriate priority date is the date the original petition was filed.
Under INA § 203(h)(3), the Board’s decision is incorrect. The épi)’ropi:iiate category
for conversion is the F-2B category and Mr. and Ms. Wang retain the 1992 priority

date, which is now current.
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55.  The Board’s decision is in violation of the plain language of the statute. It is
arbitrary, capricious, and an abuse of discretion. USCIS and the Board failed to adju-
dicate the 1-130 petition in accordance with INA § 203(h). As such, the I-130 was un-

lawfully denied. The decision 1s not in accordance with the law.

56. Plaintiffs have been aggrieved by the decisions of USCIS and the Board. Plaintiff
Zhuo Min Wang has been deprived of the proper priority date on the petition. Had the
proper date been assigned, his daughter would have a visa immediately available and
could come join him in the United States. Xiuyi Wang has improperly been denied
the ability to come to the United States on an immigrant visa due to the improper de-

signation of a visa number.

57. For the reasons set forth herein, Plaintiffs due process rights were also violated by

the improper decisions. The decisions contradict the plain language of the statute.

This has deprived the family of an opportunity to reunite in the United States.
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VIII. PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that the Court:

(1)  Assume jurisdiction of this cause;

(2)  Overturn the June 16, 2009 decision of the Board of Immigration Ap-
peals and find that it violates the plain language of INA § 203(h) and is
unreasonable.

(3)  Declare that the correct priority date of the instant I-130 petition is De-
cember 28, 1992. "

(4) Compel Defendants to assign Plaintiffs the priority date of December 28,
1992.

(5) Grant reasonable attorney’s fees;

(6)  Grant any other relief as this Court deems proper.

Dated: July 16, 2009

Respectfully,

Scott Bratton

Margaret Wong & Associates Co., LPA
Attorney for Plaintiffs

3150 Chester Ave.

Cleveland, Ohio 44114

(216) 566-9908

(216) 566-1125 (fax)
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CERTIFICATE OF SERVICE

th

I, Scott Bratton, hereby certify that I have served a copy of the foregoing this 16
of July, 2009 to:

day

e Christina Poulos, Director
USCIS - California Service Center
24000 Avila Rd., Suite 2312
Laguna Niguel, CA 92677

e FEric Holder, Jr., Attorney General
U.S. Department of Justice
950 Pennsylvania Ave., NW
Washington, DC 20530

e Janet Napolitano, Secretary, Department of Homeland Security
United States Department of Homeland Security
Washington, DC 20528

e Alejandro Mayorkas, Director
U.S. Citizenship and Immigration Services
20 Massachusetts Ave., NW
Washington, DC 20529

o William J. Edwards, USA
U.S Attorney’s Office
801 West Superior Avenue, Suite 400
Cleveland, OH 44113-1852

7 .
,/ﬁfl/{
Scétt Bratton
Margaret W. Wong & Associates
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Y- Cigizepship and mmigration sernvi A= 17 19 INOUILEC UL AUV

RECEIPTNUMBER » CASETYPE 1130  IMMIGRANT PETITION FOR RELATIVE,

WAC 06 269 52406 FIANCE(E)  OR ORPHAN

RECELPT DATE PRIORITY DATE PETITIONER A057 639 057
September 12 ~ZOOESeptember 5, 2006» WAﬁG?.ZHUOMIN ‘

NOTICEDATE — ~ PAGE i BENEHCMRY‘ -

-AMarch 25 2008 _ 1 of 1 WANG XIU’YI
MARGARET . WONG o - o . | Notice Type: Approval Notice
MARGARET W WONG & ASSOC LPA ' s Sectlon Unmarried child 21/older of
RE: _ZHUOMIN _WANG' _ : . . permanent re51dent, :
3150 CHESTER AVE o N 203(a) (2) (B) INA

" CLEVELAND OH 44114 I C '

State MNational Visa .
JEtlthﬂS Laal.-

isd petition to the Depar
2LpTOvEd.
approprlate tonsulat= to complete visa proces51ng

YT1e above pet tlon has been pproved e have sent’ th'
Cunter (NVEC), 32 Roches ster Avs, iwe, Poiismoath, MY £58Gi-

‘need consular aﬁtlon It atsc determines’ wnlch consula
NVC w111 then forward the apploved petltlon to that con
The NVC . w1ll contact the person For whom you are pe ary) concerning further .immigrant visa processing
steps : C .

evNVC directly. However, please allow at least 90 days
pondence from the NVC. The telephone number’ of the

If. you have any questlons about visa . 1ssuance please ol
‘before’ calling the NVC if your benef1c1ary has not Tece

'chls(603)334o7oo

gratlon status and does not guarantee that the allen_
admission to the United ‘States, or for an

The approval of this visa petltlon does not in.itself gra
benef1c1ary will " subsequently be fourid to be ellglble for;
exten51on change or adjustment of status. .

7‘=O‘R_M IS NOT A VISA NOR MAY -IT BE USED IN PLACE OF A~V

Please SCC the add1t1ona1 mformatlon on the back.- You W111 be notlﬁed separately about any other cases you flled
U.s. ‘CITIZENSHIP & IMMIGRATION SVC S
" CALTFORNIA SERVICE. CENTER )

P, O. BOX 30111 - .‘¢';';'I;'f,‘ o i 7","- T (T
CLAGUNA NIGUEL CA 92607-0111 - -~ . -~ . . 1 000 OO0 1IN |
_Customer Serv1ce Telephone- (800) 375-5283. . . ‘ 1 i ]

B T 7Q7 (DA AQT21 /4. N
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e

NIARGARET sf & WONG MWW Center, Suite 200 Columbus, Ohio Office: : gdﬂf%m' W. Wong*
. 3150 Chester ,‘ixvenuc Appointment Only T:Doyn /_E S;ar;;g;
Cleveland, Ohio 44114 Phone: 614.221.8892 : Lo A. Pinjuh**
s oy : *  Susap E. Saliba

Phone: 216.566.9908
ATTORNEYS AT LA .
W Fax:216.566.1125
E-Mail: wong @imwong.com Of Counsel:

Web: hnp://w“}w.irnwong.com Lawrence J. Hadfield

* Also admirted for prociice:
New York State Bar

September l, 2006 District of Columbia Bar

*2*Also admined for pracrice:
Maryland State Bar

The Director

U.S. DEPT. OF HOMELAND SECURITY
Citizenship and Immigration Services
NEBRASKA SERVICE CENTER.

850 S Street '

Lincoln, NE 68508

Re: 1-130 Petition for Alien Relative

Petitioner/Father:” Zhuomin WANG ~ LPR

Bencficiary/Danghter: Xiuyi WANG
L DOB: 11/06/1982; - COB: China

Dear Sir/Madam: -

tion with all necessary supportmg documents and a

Enclosed pie"ase ﬁn
g fee for the above- named apphcant

check in the amount of $19

fit _e'Chjld Status Protection Act, Pub.L.no. 107-20,
section 203(h) of the Immigration and Nationality Act, 8
U.S.C. §l 153¢h)(1) provid_ the age of the alien is determined to be 21 years of
age or older, ... the alien’s petition s shzﬂ] automatically be converted to the appropriate
category and the alien shall_r > "a_- he original priority date issued upon receipt of the
original petition.- Therefor' ‘since. Xluyl Wang was over 21-and remains unmarried, as a
derivative beneficiary of the ] gmal 4t preference category of her father, Zhoumin
Wang, the appropriate catego o:which the family based conversion is for the second-
preference category.of'a family ased Immigrant. Therefore, and according to Board of
Immigration Appeals ¥ T Garcia, June 16, 2006, which reiterates this
automatic conversion, we request the pnonty date December 28th 1992 to remain intact
for the instant pentlon :

“No person does not have his/her time; no hour does nol have its leader.
Celebrate, have faith and maintain hope — welcome to the United States, one of the best countries in the world.
Practice Focus: All Working Visas, Green Cards, Work Authorizalions, Deportation and Criminal Aspects of Immigration Law and U.S. Citizenship



We would appreciate it if you would file the Petition accordingly. In addition, we
request that the receipts for this filing and other notices or decision be forwarded to the
applicant/beneficiary and to our office pursuant to the attached G-28.

Thank you for your courtesy and cooperation and, should you have any questions,
please feel free to contact our office.

Ver)gftru]}f yours,

[

A
Margarétw. Wong

MW W/aw
CC: Mr. Zhuomin Wang
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National'Visa Center
32 Rochester Avenue
Portsmouth NH 03801- 2909‘

. February. 20, 2004
. llllBHLl mnwlmmnwmlmnmunnmn

RS QINOLHOU VILLAGE, DUHU TOWN
. TAISHAN CITY -
-, GUANGDONG PROVINGE 529200
CHINA - MAINEAND

g DEAR ZHUO MIN WANG:

Your inquiry has beew received at the NVC, Tl m\mlgrnnt visa pelition you montmm. J in yeas lelter has ajready
been cntm.d inte our mmrmtcr sysu:m and asslgnctl the case: numbcr listed below, ’ :

“This case i currendy uriger review for Apphcabllny of the Chxld Status- Frotcotxon Am (ORLE “ou wiil
be notified 2s soon as 2 decision is made, P ease bc advised that there | is o timeframe “for when this will

; :hﬂppc‘x Please do not contuct the U, S Embassy ar Conbulatc General; as thuy will’ hBVL ne further
mform tion.

Plcast. notify the National Viss Center of(hc pemlomrs current maxlmg, uddrcsq 50 wWe T L) apditte our
- Tecords;

 Ciise Nurmber; GU2199356_8043

“Petitioner's Nume:
Beneficiary’s Name:
- Preference Category: |
. Your Priotity Date:

WANG, YULIAN
WANG, ZHUO MIN
U BROTHERS AND SISTERS OF U.S. CITIZENS

: 28DEC1992

' ;Forcu,n State, Char'rbehl\J:
E U S Embassy/Con:L Hate:

CHINA - MA.INLA.ND

CONSULATE GENERAL OF THE UNITE D STATES, Vis,
UNIT

188 1AM1AN STREEY bUUlH

CJUANGZHOU 510133 ]

PEOPLE'S REPUBLIC OF CHINA

C Travd1ng Apphcn i

-DOB POB
W LIIUOMH 18AUG!95S CHINA - MATNLAML ‘
‘CHEN, QIUZHU 230CT1957 CHINA - MATNLAND
WANG, XIUY] 06NOV1982 CHINA MALN )
WANG, YUZHAO 21AUG1984 CUHINA - M2
WANG, YUGUI _ USIULI98G. 1 . CHINA « MALME
[CK 1.02/20120041 Puge 1 of 1

o 91 961022 A
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EXHIBIT E



RECEIPT NUMBER - ) S0l S s CASETYPﬁ 1130 . IMMIGRANT PETITION FOR ‘RELATIVE,

WAC-06-269-52406 . | FIANCE(E), OR ORPHAN
RECEIVED DATE, . - PRIORITY DATE - - FER vPET]T]O@R A057 639 057
September 3, 2006 ' _ © ;| waNG, ZHUOMIN
NOTICE DATE . | | PAGE T BENEHCIARY o
September 1z, 200_1 of 1-' f fA-'f_5 WANG, XIUYI |
MARGARET W. WONG -~ ~ = - . 70 ;Av.ANotlce Type: ‘Receipt Notice |
MARGARET W WONG & ASSOC LPA“i S NP _ c
RE: ZHUOMIN WANG. o ],'[.-]-_;f, i f,f;IAmount received: § 190 00
3150 CHESTER AVE L _'fSectlon Unmarried child 21/older of
CLEVELAND OH 44114 R permanent resident,
o e T 203 (a) (2) (B) INA

Receipt notice -.'If any cf -the above ihﬁorﬁatﬁqﬁ isrinqu cuétomer service immediately.
‘Processing time - PrOCESCJng ‘times vary by klﬂd of case
- You .can. check our current proce551ng tlme for
- On our website you can- also slgn up to get free
steps on, thls case . s s
Most. of the tlme your case JS pendnng the proce
working on .others ‘filed earlier- R
We will notlfy you- by mail when we make a dEClEJOn
1f you move while this case 15 pendlng, call custom
- Processlng times .can change. If you don t get a d»
p10c9551ng tlme, check our. websrte or call for an’ u

“on our website at uscis.gov.
35 we. complete key- processing

ndﬁ change because we will be

case, or if we need somethlng from you.
e when you move:
tupdate from us within our current

i

1f you have questions, check our websrte or calT custome :@se -save this-notice, and have it with you if you

contact us about thls case

§ Form-1-130, Petition for Alien Relatiwe,

flative petition is-only the first step in helping
~wait ‘'until there is s visa number available

¥ lawful permanent resident. This process will
“actually asvailable. This process should not delay
Refer to www.state.gov/travel

Notice to all customers with a pendmg I 130 petmon - USCIS is-
as & visa number becomes avallable Flllng -and approval o

a relative Jmmlgrate to.the United States.. Ellglble faml]y memp,
before they can apply for- an 1mm19rant ‘visa ‘or adjustment of sta
allow.USCIS to concentrate resources flISt on cases_where VJSas'a
the ability of ‘one’ s relative to apply for gn; 1mm1grant visa or’ adjustment of status.
<http://lwww. stale govhravel> to determlne current visa. aVallablllty dates ‘For more information, pleese visit our
website at . www. uscis. gov or contact:ug at 1 800 375 5283 . : ) o g g

.M this recerpt is ior an I~485 or 1-698 appllcatron Do - . .
USCIS ‘WILL SLHbDULE YOUR-- ElOMETRICS APPOINTMENT N You w111 be re551v1ng a blometrlcs appointment notice with a Speclflc
time, date and: place where you w111 have your f1ngerpr1nt= and/or ‘photos taken You.MUST wait for your blometr1c<
appointment notice -prior to 901ng to- the ASC for blOmEtIJCS pr066551n9 ThJS I-797 IECEth notlce is NOT your
biometrics app01ntment notlce and should not be ta en'to an ASC for blOmEtIlCS proce551ng -

WHAT T0 BRING TO YOUR BIOMETRICS APPOINTMENT R : .
Please bring your biometrics appointment. Ieﬂer (with- sperl]’lc trme dam and place where vou will have your
frngerpnms and/or photo taken) AND. your photo |dem|ﬁcatlon to your brumetncs appolntment
Accemable kmds of photo rdennf‘catron are: : i .
a passport ornanonalphotordennﬁcanonlssued hy yourcounny,-
- adriverslicense, TS .
- @ military, photo ldentrﬁcatlon or
- astafe - rssued phom ldemrfrcatron card

Always remember to call customer bEfVlCE lf you move wh1le your case is pendlng 1f you have a pending 1:130 relative
petltrop also call customer service’ lf you Chould dec1de to. wlthdraw your petition or if you become z U.S. citizen.

3]ease see the addltlonal mformallon on Lhe back You wﬂl be nouﬁed separate]y about any olher cases you ﬁ]ed
U.s. CITI ZENSHIP & IMMIGRATION SVC . .
'CALIFORNIA SERVICE CENTER i :

P. 0. BOX 30111 ' ”AV_fr’,fs'f o ’. ','. ",".' Wi
LAGUNA NIGUEL CA 92607- 0111 R
Customer Service Telephomne: .. (800) 3.,7'5,—"5_28‘.3_ PR ; , |

Form 1-797C (Rev. 01/31/05) N
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Visa Bulletin

Number 10
Volume IX
Washington, D.C.

VISA BULLETIN FQR JULY 2009

A. STATUTORY NUMBERS

1. This bulletin summarizes the availability of immigrant numbers during July. Consular officers are required to report
to the Department of State documentarily qualified applicants for numerically limited visas; the Bureau of Citizenship
and Immigration Services in the Department of Homeland Security reports applicants for adjustment of status.
Allocations were made, to the extent possible under the numerical limitations, for the demand received by June 8th
in the chronological order of the reported priority dates. If the demand could not be satisfied within the statutory or
regulatory limits, the category or foreign state in which demand was excessive was deemed oversubscribed. The
cut-off date for an oversubscribed category is the priority date of the first applicant who could not be reached within
the numerical limits. Only applicants who have a priority date earlier than the cut-off date may be allotted a number.
Immediately that it becomes necessary during the monthly allocation process to retrogress a cut-off date,
supplemental requests for numbers will be honored only if the priority date falls within the new cut-off date which has
been announced in this bulletin. '

2. Section 201 of the Immigrétion and Nationality Act (INA) sets an annual minimum family-sponsored preference
limit of 226,000. The worldwide level for annual employment-based preference immigrants is at least 140,000.
Section 202 prescribes that the per-country limit for preference immigrants is set at 7% of the total annual family-
sponsored and employment-based preference limits, i.e., 25,620. The dependent area limit is set at 2%, or 7,320.
3. Section 203 of the INA prescribes preference classes for allotment of immigrant visas as follows:
FAMILY-SPONSORED PREFERENCES

First: Unmarried Sons and Daughters of Citizens: 23,400 plus any numbers not required for fourth preference.

Second: Spouses and Children, and Unmarried Sons and Daughters of Permanent
Residents: 114,200, plus the number (if any) by which the worldwide family preference level exceeds 226,000, and
any unused first preference numbers:

A. Spouses and Children: 77% of the overall second preference limitation, of which 75% are exempt from the
per-country limit;

B. Unmarried Sons and Daughters (21 years of age or older): 23% of the overall second preference limitation.

Third: Married Sons and Daughters of Citizens: 23,400, plus any numbers not required by first and second
preferences.

Fourth: Brothers and Sisters of Adult Citizens: 65,000, plus any numbers not required by first three preferences.

EMPLOYMENT-BASED PREFERENCES

First: Priority Workers: 28.6% of the worldwide employment-based preference level, plus any numbers not required
for fourth and fifth preferences.

Second: Members of the Professions Holding Advanced Degrees or Persons of Exceptional Ability: 28.6% of the
worldwide employment-based preference level, plus any numbers not required by first preference.

Third: Skilled Workers, 'Professibnals, and Other Wdrkers: 28.6% of the worldwide level, plus any numbers not
required by first and second preferences, not-more than 10,000 of which to "Other Workers".

AILA Doc. No. 09061033 (Posted 6/10/09).

6/10/2009 2:27 PN
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Fourth: Certain Special Immigrants: 7.1% of the worldwide level.

Fifth: Employment Creation: 7.1% of the worldwide level, not less than 3,000 of which reserved for investors in a
targeted rural or high-unemployment area, and 3,000 set aside for investors in regional centers by Sec. 610 of P.L.
102-395.

4. INA Section 203(e) provides that family-sponsored and employment-based preference visas be issued to eligible
immigrants in the order in which a petition in behalf of each has been filed. Section 203(d) provides that spouses and
children of preference immigrants are entitled to the same status, and the same order of consideration, if
accompanying or following to join the principal. The visa prorating provisions of Section 202(e) apply to allocations
for a foreign state or dependent area when visa demand exceeds the per-country limit. These provisions apply at
present to the following oversubscribed chargeability areas: CHINA-mainland born, INDIA, MEXICO, and
PHILIPPINES.

5. On the chart below, the listing of a date for any class indicates that the class is oversubscribed (see paragraph
1); "C" means current, i.e., numbers are available for all qualified applicants; and "U" means unavailable, i.e., no
numbers are available. (NOTE: Numbers are available only for applicants whose priority date is earlier than the
cut-off date listed below.)

Ail Charge- CHINA-
;b""y Areas | ainland  |INDIA [MExico PHILIPPINES
xcept Those born .
Listed | _ .
[ Family | | | | |
| st [15NOVO2 [1sNovo2  [15Novo2  [o1JANgH lo1SEP93
| 2A  [22DECO4 22DEC04  [22DEC04  [22JUN02  [22DECO4
| 2B [15APRO1 [15APROT  [15APRO1  [01MAY92  [01APR9S
| 3rd [220CTO00 220cTo0  [220cTO0  [01JULYA 01JUL91
| ath [220CTo8 [220cT9s  [220CcT98  [15JUNg5  [08AUGSS

All Charge-
gggﬁf‘ie ‘rc:'n:::I’:nd INDIA  |MEXICO |PHILIPPINES
istea o™ |
EmploymentBased| | | | [
st c e e
o Jc JotanoO fotuaNo0 [ e
j3rd v b b
Other Workers | U U U u
| 4th le [c c c
‘(;)veor:lz:::sRehglous C c c »C c
[ sth lc Ic Ic c [¢
Targeted Employ-
ment Areas/ C C C C C
Regional Centers

*NOTE: For July, 2A numbers EXEMPT from per-country limit are available to applicants from all countries with
priority dates earlier than 22JUNO2. 2A numbers SUBJECT to per-country limit are available to applicants
chargeable to all countries EXCEPT MEXICO with priority dates beginning 22JUNO2 and earlier than 22DEC04. (All
2A numbers provided for MEXICO are exempt from the per-country limit; there are no 2A numbers for MEXICO
subject to per-country limit.)

AILA Doc. No. 09061033 (Posted 6/10/09).
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The Department of State has available a recorded message with visa availability information which can be heard at:
(area code 202) 663-1541. This recording will be updated in the middle of each month with information on cut-off
dates for the following month. :

Employment Third Preference Other Workers Category: Section 203(e) of the NACARA, as amended by Section
1(e) of Pub. L. 105-139, provides that once the Employment Third Preference Other Worker (EW) cut-off date has
reached the priority date of the latest EW petition approved prior to November 19, 1997, the 10,000 EW numbers
available for a fiscal year are to be reduced by up to 5,000 annually beginning in the following fiscal year. This
reduction is to be made for as long as necessary to offset adjustments under the NACARA program. Since the EW
cut-off date reached November 19, 1997 during Fiscal Year 2001, the reduction in the EW annual limit to 5,000
began in Fiscal Year 2002.

B. DIVERSITY IMMIGRANT (DV) CATEGORY

Section 203(c) of the Immigration and Nationality Act provides a maximum of up to 55,000 immigrant visas each
fiscal year to permit immigration opportunities for persons from countries other than the principal sources of current
immigration to the United States. The Nicaraguan and Central American Relief Act (NACARA) passed by Congress
in November 1997 stipulates that beginning with DV-99, and for as long as necessary, up to 5,000 of the 55,000
annually-allocated diversity visas will be made available for use under the NACARA program. This reduction has
resulted in the DV-2009 annual limit being reduced to 50,000. DV visas are divided among six geographic regions.
No one country can receive more than seven percent of the available diversity visas in any one year.

For July, immigrant numbers in the DV category are available to qualified DV-2009 applicants chargeable to all
regions/eligible countries as follows. When an allocation cut-off number is shown, visas are available only for
applicants with DV regional lottery rank numbers BELOW the specified allocation cut-off number:

All DV
Chargeability
Region Areas Except
Those

Listed Separately

Except: Egypt 21,600
AFRICA 48,700 Ethiopia 21,100
Nigeria 14,400

| AsIA |CURRENT ]

| EUROPE  |CURRENT |
NORTH
AMERICA  |{CURRENT

(BAHAMAS) | ]

| OCEANIA _[CURRENT
SOUTH

AMERICA, and [CURRENT

the CARIBBEAN

Entitlement to immigrant status in the DV category lasts only through the end of the fiscal (visa) year for which the
applicant is selected in the lottery. The year of entitlement for all applicants registered for the DV-2009 program
ends as of September 30, 2009. DV visas may not be issued to DV-2009 applicants after that date. Similarly,
spouses and children accompanying or following to join DV-2009 principals are only entitled to derivative DV status
until September 30, 2009. DV visa availability through the very end of FY-2009 cannot be taken for granted.
Numbers could be exhausted prior to September 30.

C. ADVANCE NOTIFICATION OF THE DIVERSITY (DV) IMMIGRANT CATEGORY RANK CUT-OFFS WHICH
WILL APPLY IN AUGUST

FofAugust, immigrant numbers in the DV category are available to qualified DV-2009 applicants chargeable to all
regions/eligible countries as follows. When an allocation cut-off number is shown, visas are available only for
applicants with DV regional lottery rank numbers BELOW the specified allocation cut-off number:

AILA Doc. No. 09061033 (Posted 6/10/09).
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All DV
Chargeability
Region Areas Except
Those

Listed Separately

Except: Egypt 22,750
AFRICA 64,300 |Ethiopia 22,800
Nigeria 15,650

[ AsiA [CURRENT |
| EUROPE  [CURRENT |
NORTH
AMERICA  |CURRENT
(BAHAMAS) ,
| OCEANIA  |CURRENT
SOUTH
AMERICA, and |CURRENT
the CARIBBEAN

D. RETROGRESSION OF AUGUST CUT-OFF DATES

It has been necessary to retrogress the Mexico Family First and Third preference cut-off dates, as well as the China
Employment Second preference cut-off date for July to keep visa issuances within those annual category numerical
limits.

E. OBTAINING THE MONTHLY VISA BULLETIN

The Department of State's Bureau of Consular Affairs offers the monthly "Visa Bulletin” on the INTERNET'S
WORLDWIDE WEB. The INTERNET Web address to access the Bulletin is:

http://travel.state.gov
From the home page, select the VISA section which contains the Visa Bulletin.

To be placed on the Department of State’s E-mail subscription list for the “Visa Bulletin®, please send an E-mail to
the following E-mail address:

listserv@calist.state.gov

and in the message body type:
Subscribe Visa-Bulletin First name/Last name
(example: Subscribe Visa-Bulletin Sally Doe)

To be removed from the Department of State's E-mail subscription list for the “Visa Bulletin”, send an
e-mail message to the following E-mail address:

listserv@calist.state.gov
and in the message body type: Signoff Visa-Bulletin

The Department of State also has available a recorded message with visa cut-off dates which can be heard at:
(area code 202) 663-1541. The recording is normally updated by the middle of each month with information on
cut-off dates for the following month.

Readers may submit questions regarding Visa Bulletin related items by
E-mail at the following address:

AILA Doc. No. 09061033 (Posted 6/10/09).
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VISABULLETIN@STATE.GOV
(This address cannot be used to subscribe to the Visa Bulletin.)

Department of State Publication 9514
CA/VO:June 8, 2009

AILA Doc. No. 09061033 (Posted 6/10/09).
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Notice f ertiation

oi- T

TO: Zhouu Min WANG (Petitioner) File number: WAC-06-269-52406
C/o
Scott Bratton, Esq. of Margaret Wong & Assoc. Co., LPA
3150 Chester Ave.

Cleveland, OH 44114 : Date: March 25, 2008
(216) 566-9908 o

IN THE MATTER OF: . L B
Petition For Alien Relative, Form 1-130
Zhou Min WANG - Pelitioner

Xiuyi WANG - Beneficiary

=0
oS)
The following action has been taken in this case: -
J

- o

I. This case has been certified for review ro the Board of]mm‘igradon Appeals (Board). Within 10 days-after reagipt of this -

notice, you may submit to this office a brief or written statement for the Board to consider. “If you desire oral argwment

before the Board, you must send a prompt request by letter to the Board at 5107 Leesburg Pike, Suite 2000, Falls Church,
Virginia 2204 1. (703) 605-1007.

. In accordance with 8 CFR 245.13(m)(2) or BCER 245.15(r)(3), this case has been certified for review to the Immigration

Court located at so that

an immigration judge may conduct a hearing to determine whether this decision should be made final: Within 10 days after
receipt of this notice, you may submil to this office a briel or written statement for the Court to consider. Regardless of
whether you submit a brief, you will be notified by the Immigration Court of the date, time and location of the hearing.

[  This case has been certified for review 1o:

A O The Administrative Appeals Office (AAO), U.S. Citizenship and Immigration Services, 20 Massachuserts Avenue, N.W.,
Rm. 3000, Washington, DC 20529.

B. [ The following Service official:

Located at:

Within 30 days of this notice, you may submit to the office where your case was sent, a briel or written statement. Any
request [or oral argument before the AAD must be made within the 30-day period. If you want, you may waive the 30-day
perind by writing to the office where your case was sent. :

~

) SERUCE CETERL (puoJEL (—;%;)

istina Poul /
irector, California Service Center

e




Depariment of Homeland Security
U.S. Citizenship and lmmigration Services
Office of the Chief Counsel

- 24000 Avila Road, Room 2117
Laguna Niguel, CA 92677
March 17, 2008

Memorandum for Certification

Pursuant to Title 8, Code of Federal Regulations, Section 1003.1(c), the Director of the
California Service Center, United States Citizenship and Immigration Services (CIS), hereby
submits to the Board of Immigration Appeals, her decision dated March 25, 2008. Junisdiction
by certification is proper since this decision arises under Title 8, Code of Federal Regulations,
Section 1003.1(b)(5) and the decision relates to a petition filed in accordance with section 204.

Executive Summary

CIS concludes that the Petition for Alien Relative filed by Pelitioner on behalf of Beneficiary in
2006 should not be able to retain/capture the visa “prionty date” of a Petition for Alien Relative
previously filed on behalf of Petitioner in 1992. CIS reaches this conclusion because there is no
provision of law supporting retention of the earlier priority date and that even under section
203(h) of the Child Status Protection Act, only 2" preference derivative beneficiaries may retain
eatlier priority dates, not aged-out derivatives of 4" preference visa petitions. However,
Petitioner cites to a single unpublished Board of Immigration Appeals (BIA) case supporting his
position to the contrary. See In re: Maria 7. Garcia, 2006 WL 2183654 (BIA 2006

unpublished).

Statement of Facts

1. On January 4, 1993, Yu Lian Wang, a United States citizen, filed a Petition for Alien
Relative, Form 1-130 (“Petition #1™) on behalf of her brother, Zhuo Min Wang (the
Primary Beneficiary of Petition #1 and subsequently, the Petitioner in Petition #2).

2 Included for relative visa consideration within Petition #1 were four “denvative
beneficiaries,” including the Primary Beneficiary’s minor daughter {3Guyi Wang, date of

birth: November 6, 1982).

3. On February 24, 1993, the (former) Immigration and Naturalization Service approved
Petition #1. Petition #1 was accorded a December 28, 1992 priority date.
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12.

13.

In February of 2005, the State Department Visa Bulletin indicated that the visa priority
date for 4" preference relative visa petitions from China was January 8, 1993. February
of 2005 appears to be the first month that the 4" preference visa (from China) became
available for the Primary Beneficiary of Petition #1.

In October of 2005, the State Department Visa Bulletin indicated that the visa priority
date for 4" preference relative visa petitions (from China) was February 1, 1994,

On October 3, 2005, Zhuo Min Wang, the Primary Beneficiary of Petition #1 was
admitted to the United States as a Lawful Permanent Resident under Family 4t

Preference (“F4”){from China).

Prior to the admission of Zhuo Min Wang, the Primary Beneficiary of Petition #1, the
derivative beneficiary (Xiuyi Wang) turned 21 years of age. She turned 21 on November
6, 2003. Becaunse she had aged-out, she no longer qualified to immigrate as a derivative
beneficiary family member under Petition #1.

Petitioner has acknowledged his daughter’s (Xiuyt Wang) ineligibility to immigrate with
him in 2005.

On September 12, 2006, Zhuo Min Wang, the Primary Beneficiary of Petition #1 (now a
lawfu] permanent resident) filed a Petition for Alien Relative (Form I-130) (“Petition #2)
on behalf of his (over 21 years of age) daughter, Xiuyi Wang, formerly a derivative
beneficiary of Petition #1.

The priority date given to Petition #2 was Septernber 12, 2006.

As the unmarried daughter over 21 years of age, of a lawful permanent resident, Xiuyi
Wang would be classified under the 2™ preference *“B” visa priority category (from

China).

The Visa Bulletin for March 2008 indicates that the visa priority date for 2™ preference-B
(from China) is February 8, 1999 — almost seven years before the priority date for

Petition #2.

Petition #2 seeks to classify Xinyl Wang as the unman'iedwdﬂaijéhtrér,r over 21, of a lawful

permanent resident, yet Petitioner argues that Petition #2 should retain the priority date of
Petition #1.

Legal Framework Governing the Immigrant Visa Petition Priority Date

Title 8 C.F.R. § 204.1(c) — Filing date. The filing date of a petition shall be the date it is properly
filed under paragraph (d) of this section and shall constitute the priority date.
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Title 8 C.F.R. § 204.2(g) — Petition for brother or sister. Only a United States citizen who 15 21-
years of age or older may file a pelition for a brother or sister for classification under § 203(a)(4).

Title 8 C.F.R. § 204.2{g)(4) — Derivative beneficiaries. A spouse or child accompanying or
following to join a principal alien beneficiary under this section may be accorded the same
preference and priority date as the principal alien without the necessity of a separate petition.

Title 8 C.F.R. § 204.2(h) — Validity of approved petitions. Unless terminated... the approval of a
petition to classify an alien as a preference immigrant... shall remain valid for the duration of the
relationship to the petitioner and of the petitioner’s status as established in the petition.

Title 8 C.F.R. § 204.2(a)(4) — Derivative beneficiaries. (Provides that)... in the case of a child
accompanying or following to join a principal alien under § 203(a)(2) of the Act may be included
in the principal alien’s second preference visa petition. .. the child will be accorded 2"

preference classification and the same priority date as the principal alien. However, if the child
reaches the age of 2] prior to the issnance of the visa to the primary alien parent, a separate
petition will be required. In such case, the original priority date will be retained if the

subsequent petition is filed by the same petitioner. Swuch retention of priority date will be
accorded only to a son or daughter previously eligible as a derivative beneficiary under a 2

preference spousal petition.

Analysis

Petm oner seeks for his 23 year old daughter to retain the 1992 priority date for the purpose of the
2" prefercnce Relative Visa Petition which he filed on her behalf in 2005 (Petition #2).

However, Title 8 C.F.R. § 204.2(a)(4) contains language that “such retention of priority date
will be accorded only to a son or dauglzter previously eligible as a derivative beneficiary under
a2 preference Juousal petition.” This supports the CIS posilion that prierity date retention is
only viable for 2™ preference and not 4 preference classifications.

In this case, Petitioner’s 23 year old daughter was previously classified as a derivative
beneficiary under the 4" preference Relative Visa Petition (Petition #1). Accordingly, she was
not previously classified under the 2m preference and there is no provision of law that provides

for the retention of the earlier pnonly date.

Petitioner asserts that Petition #2 is entitled to favorable treatment under § 203(h) of the Chﬂd
Status Protection Act. Discussing the retention of priority dates, § 203(h)(3) states, ‘if the age of
the alien is determined... to be 21 years of age or older for the purposes of subsection (a)(2)(A)
and (d), the alien’s petition shall automatically convert to the appropriate category and the alien
shall retain the original priority date issued upon receipt of the original petition.”

§ 203(a)(2)(A) discusses beneficiaries that are “the spouses or children af an alien Imwfully
adnitted for permanent residence...” In this case, CIS believes that such language requires that
it is the Petitioner himself, as a lawful permanent resident, that is and always had been,

petitioning for the spouse or child.
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§ 203(d) discusses the treatment of family members and that, “a child defined in subparagraph
(A), (B), (C), (D), or (E) of section 101{b)(1) shall... be entitled to the same status, and the same
order of consideration... if accompanying or following to join, the spouse or parent.”

Under Petitioner’s construction and in accord with the language of the statute, when his
daughter, the Beneficiary, tumed 21 years old in 2003, she was automatically converted from
being a derivative 4 preference calegory, to a 2" preference category — even though Petition #1
had in fact, been filed the sister of her father — her aunt . 1t was not until 2006 that Plaintff

directly filed Petition #2 on behalf of his daughter.

Arguably, the dispute centers around the privity required by § 203(h)}(3). Plaintiff asserts that
upon his daughter’s “age-out” of the 4™ preference derivative status, she automatically converted
10 the 2™ preference status — this is, what Petitioner thinks is the “appropriate category”
discussed in § 203(Rh)(3). CIS disagrees citing the fact that no petitionable relationship exisls
between the daughter and her aunt following her age-out and that accordingly, the “appropriate
category” is actually a non-existing visa category, or no preference category.

CIS emphasizes that only § 203(a)(2)(A) and Title 8 C.F.R. § 204.2(a)(4) — which relate to
derivative beneficiary children whose parent has been petitioned by a spouse — are the only
provisions allowing for retention of the earlier priority date. CIS believes that these sections
reach appropriate conclusions because the 2™ preference category contains 2 sub-sections — one
for spouses and children under 21 and the other for children over 21. Conversely, there is no
such conversion language within 203(g)(4) for derivatives. Accordingly, if CIS allows a 4"
preference to convert to a 2™ preference when no petitionable relationship exists between the
original petitioner and the aged-out derivative beneficiary, then CIS allows for the creation of a
relative visa petition relationship and visa category not previously provided for by statute.

IS is aware that the BLA appears to reach a different conclusion in the unpublished case of In re
Mario Garcia (2006 WL 2183654). There, the BJA seems to conclud that the natural conversion
(under section 203(h)(3) of an aged out child in a similar 4t preference relative visa petition
would be to focus not upon the relationship of the original petitioner and the derivative
beneficiary, but instead to focus upon the child’s familial relationship with the primary
beneficiary. However, /n re Mario Gareia is an unpublished case arising from removal
proceedings as litigated by U.S. Imruigration and Customs Enforcement (“ICE”), and in light of
the foregoing discussion of both the priority classifications and the applicable sections of CSPA
§ 203, CIS disagrees with the decision.

Conclusion

On review by certification, CIS respectfully requests that the B1A uphold the decision of the
Service Center Director, denying retention of the earlier priority date.
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Service Center Counsel — Laguna Niguel
j.S. Citizenship and Immigration Services
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Matter of Xiuyi WANG, Beneficiary of visa petition
filed by Zhuomin Wang, Petitioner

File A088 484 947 - California Service Center
Decided June 16, 2009

U.S. Department of Justice
Executive Office for Immigration Review
Board of Immigration Appeals

The automatic conversion and priority date retention provisions of the Child Status
Protection Act. Pub L. No. 107-208, 116 Stat. 927 (2002). do not apply to an alien who ages
out of eligibility for an immigrant visa as the derivative beneliciary of a fourth-preference
visa petition, and on whose behalf a second-preference petition is later filed by a different
petitioner.

FFOR RESPONDENT: Scott Bratton. Esquire. Cleveland. Ohio

AMICI CURIAE:" Robert L. Reeves. Esquire; Nancy Miller. Esquire; and Jeremiah
Johnson, Esquire. Pasadena. Calilornia

FOR THE DEPARTMENT OF HOMELAND SECURITY: Jason R. Grimm, Service
Center Counsel

BEFORE: Board Panel: NEAL, Acting Chairman; ADKINS-BLANCH, Board Member;
and MANN, Temporary Board Member.

MANN, Temporary Board Member:

In a decision dated March 25, 2008, the director of the California Service
Center approved a visa petition filed by the lawful permanent resident
petitioner on behall of the beneficiary as his unmarried daughter Although the
director approved the visa petmon she denied the petitioner s request to assign
an earlier priority date to the visa petition. Specifically, the director accorded
the visa petition a pnor]ly date ofScptember 35,2006, which is the date the visa
petition was filed. However, the pmuancr soughk an earlier priority date of
December 28, 1992, the date that a previous visa petition had been filed on the
petitioner’s behalf by his sister, of which his daughter was a derivative
benefliciary. Inview ofthe important questions raised regarding which priority

' We acknowledge with appreciation the helpful briefs submitted by both parties and by
amici curiae.
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date to assign to a visa petition, the director certified her decision to the Board
for review. The director’s decision will be atfirmed. The request for oral
argument is denied.

I. FACTUAL AND PROCEDURAL HISTORY
A. 1992 Visa Petition

The petitioner is a native and citizen of China. On December 28, 1992, his
United States citizen sister filed a Petition for Alien Relative (Form 1-130) on
his behalf pursuant to section 203(a)(4) of the Immigration and Nationality
Act,8 U.S.C. § 1153(a)(4) (Supp. IV 1992). That visa petition was approved
2 months later on February 24, 1993, and was accorded a priority date of
December 28, 1992. The petitioner was the primary beneficiary of that
fourth-preference visa petition (hereinafter referred to as the 1992 visa
petition™), and his wife and three children were listed as derivative
‘beneficiaries. The beneficiary of the instant visa petition is his daughter. who
was born on November 6, 1982, and was 10 years old when the 1992 petition
was filed.

In February 2005 visas became available for nationals of China who were
beneficiaries of fourth-preference petitions with a priority date in 1992, See
Department of State Visa Bulletin, Vol. [11, No. 78 (Feb. 2005). Accordingly,
the petitioner was admitted to the United States as a lawful permanent resident
on October 3, 2005. By this time, however, the beneficiary was 22 years of
age and no longer qualified as a “chlld” who could derive beneficiary status
from the petition filed by her aunt on behalf of her father. See sections
101(b)(1), 203(d) of the Act, 8 U.S.C. §§ 1101(b), 1153(d) (2006).

B. 2006 Visa Petition

On September 5, 2006, the petitioner filed a second-preference visa petition
on behalf of the beneficiary as his unmarried daughter pursuant to section
203(a)(2) of the Act (hereinafter referred to as the “2006 visa petition”). Ina
~cover letter sent with the visa petition, the petitioner requested that the
beneficiary be assigned a priority date of December 28, 1992, which was the
priority date given to the fourth-preference visa petition that had been filed on
hls behalf by his sister.

The director approved the second-preference visa petition on March 25,
2008, but she gave it a priority date of September 5, 2006, which is the date the
visa petition was filed. In her decision. the director noted that 8§ C.F.R.
§204.2(a)(4) (2008) allows for retention of a priority date solely with regard
to derivative beneficiaries of a second-preference visa pelition, not 1o

29



Cite as 25 1&N Dec. 28 (B1A 2009) Interim Decision #3646

derivative beneficiaries of a fourth-preference visa petition. Asthe 1992 visa
petition was a fourth-preference petition, the director concluded that the
second-preference petition filed by the petitioner in 2006 could not retain the
more favorable priority date of the 1992 visa petition.

The director acknowledged the petitioner’s argument that the beneficiary
should be accorded the earlier priority date pursuant to the Child Status
Protection Act, Pub. L. No. 107-208. 116 Stat. 927 (2002) ("CSPA™).
However, she concluded that the CSPA did not apply to this case. In the
absence of published precedent on the applicability of the CSPA in this
situation, the director elected to certify her decision to the Board.

~

II. ISSUE

The issue in this case is whether a derivative beneficiary who has aged out
ofa fourth-preference visa petition may automatically convert her status to that
of a beneficiary of a second-preference category pursuant to section 203(h) of
the Act. To answer this question, we must examine whether the CSPA
intended for the beneficiary of a second-preference visa petition filed by her
father to retain the priority date previously accorded to her as the derivative
beneficiary of a fourth-preference visa petition filed by her aunt.

I11. CHILD STATUS PROTECTION ACT
A. Who May Qualify as a “Child”?

Section 203(h) of the Act was amended by section 3 of the Child Status
Protection Act, 116 Stat. at 928, in part to define who may qualify as a “child”
and in part to address the “[t]reatment of certain unmarried sons and daughters
seeking” immigrant status in the United States. Section 203(h) provides in
pertinent part:

Rules for Determining Whether Certain Aliens Are Children
(1) In general
 For purposes of subsections (a)(2)(A) and (d),’ a determination.of whether an alien
satisfies the age requirement in the matter preceding subparagraph (A) of section
101(b)(1)* shall be made using—
(A) the age of the alien on the date on which an immigrant visa number

becomes available for such alien (or, in the case of subsection (d), the date on

* This provision relates to the spouses or children of lawful permanent residents.
* This provision relates to a spouse or child, if accompanying to join the spouse or parent.
This matter notes that the term ““child” means an unmarried person under 21.
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which animmigrant visa number became available for the alien’s parent), but only
if the alien has sought to acquire the status of an alien lawfully admitted for
permanent residence within one year of such availability; reduced by
(B) the number of days in the period during which the applicable petition
described in paragraph (2) was pending.
(2) Petitions described
The petition described in this paragraph is—
(A) with respect to a relationship described in subsection (a)(2)(A), a petition
Nled under section 204 for classification of an alien child under subsection
(a)(2)(A); or
(B) with respect to an alien child who is a derivative beneficiary under
subsection (d), a petition filed under section 204 for classification ol the alien’s
parent under subsection (a), (b). or (c).’
(3) Retention of priority date
If the age of an alien is determined under paragraph (1) 1o be 21 vears ol age or
older for the purposes ol subsections {(a)}(2)(A) and (d). the alien’s petition shall
automatically be converted to the appropriate category and the alien shall retain the
original priority date issued upon receipt of the original petition.

The CSPA was essentially enacted to provide relief to children who might
“age out” of their beneficiary status because of administrative delays in visa
processing or adjustment application adjudication. A “child” is defined for
immigration purposes as an unmarried individual under the age of 21. Section
101(b)(1) of the Act. In certain visa categories, qualifying as a “child™ has a
definite advantage. For example, the child of a United States citizen is
characterized as an “immediate relative,” a category that is not subject {o any
statutory limit on the number of visas available each year. Thus, the “child”
of a United States citizen does not need to wait for a priority date to become
current, because a visa will be immediately available for a beneficiary in that
category. Section 201(b)(2)(A)(i) of the Act, 8 U.S.C. § 1151(b)(2)(A)(1)
(2006). However, should the child of a United States citizen reach the age
of 21 before immigrating to the United States, he or she is then classified as a
“son” or “daughter” of a United States citizen and falls within the purview of
the first-preference category, which is subject to numerical limits and the
attendant wait for a visa to become available. See section 203 of the Act
(establishing the percentage of visas that may be allocated for various relative
‘classifications).” To-illustrate; had this beneticiary beena child ol a United
States citizen today, she could immediately seek to immigrate as an immediate
relative. However, as a Chinese national who is the unmarried daughter of a

> Section 203(a) refers to familial visas, (b) refers to employment based visas, and (c) refers
to diversity visas.
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lawlul permanent resident, she falls within the second-prelerence category,
which is several years from being current.’

To protect a child’s status from being lost on account of administrative
processing delays, section 203(h)(1) of the Act provides a formula for
determining whether a son or a daughter who, as in this case, is the derivative
beneficiary of a visa petition may still qualify as a “child” when the parent’s
petition becomes current. The formula subtracts the amount of time it took
Department of Homeland Security’s United States Citizenship and
Immigration Services (*USCIS”) to adjudicate the visa petition (that is, the
number of days from the date the visa petition was filed to the date the visa
petition was approved) from the age of the derivative beneficiary on the date
the visa petition became available. 1{ the age of the derivative beneficiary as
so calculated is under 21, then she may still be considered a ““child,” and she
may be eligible to adjust her status or immigrate to the United States based on
a visa petition filed on behalf of her parent.

The parties in this case agree that the beneliciary could not-be considered
a “child™ under section 203(h)(1) of the Act. because at the time the 1992 visa
petition became current, she was not under 21, even subtracting the number of
days that the visa petition was pending approval, which was less than
2 months™ time. The beneficiary had already aged out when the 1992 visa
petition became current, and she was thus not eligible to immigrate with her
father in 2005.

B. “One-Year” Bar

The issue then turns on whether the petitioner may use section 203(h)(3) of
the Act to convert the priority date from his sister’s fourth-preference visa
petition to an unrelated second-preference visa petition for his daughter. As
noted above, section 203(h)(1) provides a calculation that determines the age
ofanalien on the date an immigrant visa number becomes available, “but only
if the alien has sought to acquire the status of an alien lawfully admitted for
permanent residence within one year of such availability.” Section
203(h)(1)(A) of the Act.

--As-an-nitial matter;-the-USCIS argues-that-the-beneficiary-may-not take—
advantage of the age calculation provision in section 203(h)(1) of the Act to
utilize the priority date retention provision in section 203(h)(3), because she
admittedly did not file an application for lawful permanent resident status
within ] year of visa availability. Conversely, the petitioner asserts that the
requirement in section 203(h)(1) that an alien must seek permanent resident

® The most recent priority date for this nationality and category is February 1, 2001.
Department of State Visa Bulletin, Vol. IX, No. 9 (June 2009).
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status within | year of the visa’s availability is inapplicable to his daughter.
According to the petitioner, sections 203(h)(1) and (3) of the Act are distinct
from each other and provide different benefits.”

The record before us contains no evidence that the beneficiary sought to
acquire lawful permanent resident status under the 1992 visa petition within
a year of the visa petition becoming available, that is, by February 2006.
However, we need not address the question whether this bars the beneficiary
from using the terms of section 203(h)(3) of the Act, as we have alternatively
examined whether section 203(h)(3) permits an automatic conversion from a
fourth-preference visa petition to a second-preference visa petition with
retention of the priority date of the fourth-preference petition, and we resolve
the matter on that basis.

I'V. Automatic Conversion and Priority Date Retention Under
Section 203(h)(3) of the Act

A. Statutory language

11" the beneficiary is determined to be 21 years of age or older pursuant to
section 203(h)(1) of the Act, then section 203(h)(3) provides that “the alien’s
petition shall automatically be converted to the appropriate category and the
alien shall retain the original priority date issued upon receipt of the original
petition.” Unlike sections 203(h)(1) and (2), which when read in tandem
clearly define the universe of petitions that qualify for the “delayed processing
formula,” the language of section 203(h)(3) does not expressly state which
petitions qualify for automatic conversion and retention of priority dates.
Given this ambiguity, we must look to the legislative intent behind section
203(h)(3).

The petitioner urges a broad interpretation of section 203(h), contending that
section 203(h)(3) is available to all derivative beneficiaries of any visa petition
classification. The brief offered by amici curiae similarly maintains that
section 203(h) of the Act is ameliorative and inclusive and does not limit its

’ The petitioner cites our unpublished decision in Matter of Garcia, A79 001 587 (BI1A
June 16, 2006), 2006 WL 2183654, in which we found that section 203(h)(3) allowed the
alien to use the priority date granted to her as a derivative beneficiary of her mother’s visa
petition. As a rule, unpublished decisions are not authority. and we are not bound by them.
Matter of Arthur. 20 1&N Dec. 475 (BIA 1992), modified on other grounds. Matier
o] Velarde, 23 1&N Dec. 253 (B1A 2002); Matter of Medrano, 20 1&N Dec. 216 (BIA 1990,
1991). Nevertheless, we observe that the decision in Garcia discussed neither the
requirement thatan alien mustseek to acquire lawful permanent resident status within 1 year
of visa availability nor the legislative framework of the statute. We therefore decline to
adopt the reasoning in Garcia. See § C.F.R. § 1003.1(g) (2009).
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automatic conversion and priority date retention provisions to family-based
preference petitions. In contrast, the USCIS urges a much narrower
interpretation of the CSPA, arguing that section 203(h)(3) mirrors the language
of 8 C.F.R. § 204.2(a)(4) and essentially codifies “established regulatory
practice,” which requires that the original priority date will be retained only if
the second visa petition is filed by the same petitioner. Thus, the USCIS
maintains that in order to effect an *‘automatic conversion” under the CSPA,
the petitioner also must have been the petitioner on the 1992 visa petition.
According to the USCIS, such an interpretation of the statute avoids
open-ended petitions with no timeliness considerations. We begin with an
examination of the regulatory and statutory context in which Congress enacted
the automatic conversion and priority date retention provisions of section
203(h)(3).

B. Use of Visa Petition Conversion and Priority Date
Retention Language

In immigration regulations, the phrase “automatic conversion” has a
recognized meaning. For example, the relevant provisions of § C.F.R.
§ 204.2(1), which have been in effect since 1987, provide for the ““automatic
conversion of preference classification” from one preference category to
another upon the occurrence of certain events. See Automatic Conversion of
Classification of Beneficiary, 52 Fed. Reg. 33,797 (Sept. 8, 1987), 1987 WL
140984. Such events include changes in the beneficiary’s marital status or the
naturalization of the petitioner. Thus. a second-preference petition filed on
behalf” of the son or daughter of a petitioner who naturalizes would
automatically convert to a first-preference petition. and the newly converted
petition would retain the original priority date.

Similarly, at the time Congress enacted the CSPA, the regulations at
8 C.F.R. § 204.2(a)(4) provided for “retention™ of a priority date for an
aged-out child who was accompanying or following to join a principal
beneficiary on a second-preference spousal petition. Under 8 C.IF.R.
§ 204.2¢a)(4). if achild ages out prior to the issuance of a visa (o the principal
beneficiary, a separate petition for that son or daughteristhenrequired; but the
original priority date is retained if the subsequent petition is filed by the same
petitioner. In other words, the retention provision of 8 C.F.R. § 204.2(a)(4) is
limited to a lawful permanent resident’s son or daughter who was previously
eligible as a derivative beneficiary under a second-preference spousal petition
filed by that same lawful permanent resident.

In another context, the CSPA added section 201(f) to the Act, which sets
forth rules for determining whether certain aliens qualify as immediate
relatives. That section treated the terms ‘“‘automatic conversion” and
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“retention” consistently with the existing regulatory schema.® Section 201(f)
expressly authorizes automatic conversions of petitions upon the naturalization
of an alien’s parent or the termination of a beneficiary’s marriage. In such
situations, neither the beneficiary nor an immigration officer need take any
action to effect the conversion to the new preference category, because the
“conversion” of the originally filed petition based on one preference category
to another preference category occurs automatically by operation of law.’

As 1llustrated above, the term “conversion” has consistently been used to
mean that a visa petition converts from one visa category to another, and the
beneficiary of that petition then falls within a new classification without the
need to file a new visa petition. Similarly, the concept of “retention™ of
priority dates has always been [imited to visa petitions filed by the same family
member. A visa petition filed by another family member receives its own
priority date. We therefore presume that Congress enacted the language in
section 203(h){3) with an understanding of the past usage of these regulatory
terms. See Matter of Monreal, 23 1&N Dec. 56 (BIA 2001): Marer of
Devison, 22 1&N Dec. 1362 (BIA 200).

With this understanding of how the automatic conversion and priority date
retention processes have operated historically, we turn to this case to determine
how section 203(h)(3) would apply to the beneficiary. First, withregard to the
“automatic conversion” referenced in section 203(h)(3), we look to see to
which category the fourth-preference petition converted at the moment the
beneficiary aged out. When the beneficiary aged out from her status as a
derivative beneficiary on a fourth-preference petition, there was no other
category to which her visa could convert because no category exists for the
niece of a United States citizen. Second, if we apply the “retention” language
of section 203(h) here, we look to see if the new petition was filed on the
beneficiary’s behalf by the same petitioner. In the beneficiary’s case, the new
visa petition has been filed by her father, not by her aunt (who was the original
petitioner). As noted above, her aunt is not eligible to file a new petition for

® In fact. section 2 of the CSPA, 116 Stat. at $27-28, which added section 201(f) to the Act.
. specifically. referenced-the. preexisting -regulatory-—-automatic conversion provisions of
8 C.F.R. §§ 204.2(i)(1) and (3).

” By way of further example, section 6 of the CSPA. 116 Stat. at 929. added section 204(k)
to the Act to create a new automatic conversion category, wherein a petition filed on behalf
ofan unmarried son ordaughter ofalawful permanent resident who subsequently naturalizes
will automatically convert to a petition to classify the alien as the son or daughter of'a United
States citizen. The “automatic™ nature of this transaction is emphasized by the need lor
aliens to affirmatively opt out of the conversion if they do not wish to move into the new
preference category {for example, should the new category provide a less advantageous
priority date). See section 204(k)(2) of the Act.
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her because no category exists for the niece of a United States citizen under
our existing visa prefercnce classification system.

The petitioner disregards the context explained above and instead maintains
that the CSPA is intended as an ameliorative provision to keep familics
together and that the beneficiary inone visa preference catepory should be able
toretain the priority date for all derivative beneficiaries who may age out. llis
argument suggests that any time a son or daughter who is a derivative
beneficiary of a visa petition filed on behall of the parent alien is calculated to
be 21 years of age or older pursuant to section 203(h)(1)of the Act, that
derivative visa petition automatically converts to a new visa petition that may
be filed in the future when the alien parent becomes eligible to file the new
visa petition. Thus, by this argument, as long as a parent gains status under
any preference category, all children who were derivative beneficiaries would
gain favorable priority date status, even with regard to a new visa petition that
iswholly independent of the original petition and that may be filed without any
time limitation in the future. In other words, a derivative beneficiary would
never age out or lose a previous priority date. However, we find no clear
indication in the statute that Congress intended to expand the historical
catepories eligible for automatic conversion and priority date retention in such
a fashion. We therefore search the legislative history of the CSPA for
evidence of a clear intent by Congress to expand the use of the concepts of
automatic conversion and priority date relention, as advocated by the
petitioner.

C. Legislative iHistory

In the House Report accompanying H.R. 1209, 107th Cong. (2001),
initially entitled the “Child Status Protection Act 0of 2001, the Committee on
the Judiciary identified the purpose of the bill as modifying

provisions of the Immigration and Nationality Act determining whether an alien is
considered a child and eligible for permanent resident status as an immediate relative
of a U.S. citizen, principally by providing that the alien’s status as a child is
determined as of the date on which the petition to classify the alien as an immediate
~relativeis filed. - ) o T o

H.R. Rep. No. 107-45, at 1-2 (2001), reprinted in 2002 U.S.C.C.A.N. 640,
640, 2001 WL 406244, at *1-2. Both the report and associated statements
from several members of the House of Representatives emphasize that the
drive for the legislation was the then-extensive administrative delays in the
processing of visa petitions and applications resulting in the aging out of
beneficiaries of petitions filed by United States citizens and the associated loss
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of child status for immigration purposes. Jd. at 2, reprinted in 2002
U.S.C.C.A.N. 640, 641, 2001 WL 406244, at *2; see also 147 Cong. Rec.
H2901 (daily ed. June 6. 2001) (statements of Reps. Sensenbrenner,
Jackson-Lee. and Smith), 2001 WL 617985.

The legislature subsequently reported changes to the proposed CSPA,
regarding retention of child status for immediate relatives and adding section
203(h) of the Act in its current form. CSPA. § 3, 116 Stat. at 928. A report on
the activities of the Committee on the Judiciary summarized the CSPA, noting
that the statute applied when a child of a United States citizen ages out, when
lawtul permanent resident parents naturalize after petitioning for their sons and
daughters, and when United States citizen parents petition lor their marricd
sons and daughters whose marriages are later terminated, and it applied as well
to children of lawful permanent residents, family- and employer-sponsored
immigrants, and diversity lottery winners. H.R. Rep. No. 107-807 (2003),
2003 WL 131168, at *55-56.

While the legislative record contains generalized references to the Senate
amendment regarding children of family- and employment-based visas and
diversity visas, there is little discussion explaining the nature of those changes.
However, the Chairman of the Committee on the Judiciary did note, in
referencing those amendments, that the Senate bill addresses other situations
where alien children lose immigration benefits by aging out as a result of
processing delays. He noted the same included children of lawful permanent
residents, family- and employer-sponsored immigrants, diversity lottery
winners, and asylees and refugees. 148 Cong. Rec. H4989 (daily ed. July 22,
2002) (statement of Rep. Sensenbrenner), 2002 WL 1610632, at *H4990-91;
see also H.R. Rep. 107-807, 2003 WL 131168, at *55-56.

There was repeated discussion in the House, both before and after the
Senate amendment, of the intention to allow for retention of child status
“without displacing others who have been waiting patiently in other visa
categories.” 148 Cong. Rec. H4989 (statement of Rep. Jackson-Lee), 2002
WL 1610632, at *H4992; 147 Cong. Rec. H2901, 2001 WL 617985, at
*H2902." The historical record regarding the CSPA contains nothing that is
contrary to. or reflects any disagreement with, the noted intent of legislators
to have the CSPA address the issue of children-aging-out ol visa availability

10" Representative Sheila Jackson-Lee reported that the bill contained newly added

compromise language to reflect the legislature’s desire that the bill not displace others
already awaiting visas in other preference categories. Indeed, it was expected that this
legislation would open up more immigrant visas in the preference categories because more
individuals would be eligible for visas as immediate relatives and fewer would be shifted to
the limited, family-based preference categories. 147 Cong. Rec. H2901 (statement of Rep.
Jackson-Lee), 2001 WL 617985, at *H2902.
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as a result of administrative processing delays, without cutting in line ahead
of others awaiting visas in other preference categories. While the CSPA was
enacted to alleviate the consequences of administrative delays, there isno clear
evidence that it was intended to address delays resulting from visa allocation
issues, such as the long wait associated with priority dates. If we interpret
section 203(h) as the petitioner advocates, the beneficiary, as a new entrant in
the second-preference visa category line, would displace other aliens who have
already been in that line for years before her. Although her visa petition was
filed in 2006, the beneficiary would “jump” to the front of the line by retaining
a 1992 priority date, thereby causing all the individuals behind her to fall
further behind in the queue."

We recognize the petitioner’s concern that the length of the visa queue in
certain categories can result in children aging out of visa eligibility and losing
the opportunity to immigrate with other family members. However, this delay
isnot a consequence of administrative delays by the Government. Rather, it
isthe result of a high demand for a finite number of visas. We find that while
the legislative record demonstrates a clear concern on the part of Congress to
ameliorate the delays associated with the processing of visa petitions, there is
no indication in the statutory language or legislative history of the CSPA that
Congress intended to create a mechanism to avoid the natural consequence ol
a child aging out of a visa category because of the length of the visa line. We
find no indication in the legislative record that Congress was attempting to
expand on the historical application of automatic conversion and retention of
priority dates for visa petitions, and we therefore decline to read such an
expansion into the statute.

V. CONCLUSION

When the beneficiary turned 21 years of age before the fourth-preference
visa petition became current, she no longer qualified as a “child” under section
203(h)(1) of the Act. Further, the automatic conversion and priority date
retention provisions of section 203(h)(3) do not apply to the beneficiary, as
those concepts are used historically in Federal regulations and codified
elsewhere-in-the-€SPA. First, there was no available category to which the
beneficiary’s petition could convert because no category exists for the niece
ofa United States citizen. Moreover, the second-preference petition filed on

'"" The petitioner’s argument is rather similar in nature 1o one seeking to “grandfather™ a
priority date. However, Congress did net write the statute in such a manner, although it
clearly has the capability of doing so. See section 245(i) of the Acl. 8 U.S.C. § 1255(i)
(2000).

38



Cite as 25 1&N Dec. 28 (BIA 2009) . Interim Decision #3646

behalf of the beneficiary cannot retain the priority date Irom the
fourth-preference petition filed by her aunt because the second-petition has
been filed by her father, a new petitioner.

Absent clear legislative intent to create an open-ended grandlathering of
priority dates that allow derivative beneliciaries to retain an carlier priority
date set in the context of a different relationship, to be used at any time, which
we do not find in the history ol the CSPA, we decline to apply the automatic
conversion and priority date retention provisions of section 203(h) beyond
their current bounds. Accordingly, we will affirm the decision of the director
that the priority date to be assigned to the petitioner’s visa petition on behalf
of his daughter is September 5, 2006, the date the visa petition was filed.

ORDER: The decision of the director is affirmed.
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** THIS IS AN UNPUBLISHED DECISION THAT CANNOT BE CITED **
U.S. Department of Justice

Executive Office for Immigration Review
Board of Immigration Appeals
IN RE: MARIA T. GARCIA
File: A79 001 587 - Houston
June 16, 2006

IN REMOVAL PROCEEDINGS

APPEAL

ON BEHALF OF RESPONDENT:

Lawrence E. Rushton, Esqguire
ON BEHALF OF DHS:

Gerrie Zhang
Assistant Chief Counsel

CHARGE:
Notice: Sec. 212(a) (7)(R) (1) (I), I&N Act [8 U.S.C. § 1182(a)(7)(A)(i)(I)] - Immig-
rant - no valid immigrant visa or entry document

APPLICATION: Adjustment of status

The respondent appeals from an Immigration Judge's February 11, 2005, decision
denying her application for adjustment of status under section 245(i) of the Im-
migration and Nationality Act, 8 U.S.C. § 1255(i). The Department of Homeland Se-
curity (the “DHS”), formerly the Immigration and Naturalization service (the
“INS”), opposes the appeal. The appeal will be sustained in part and the record
will be remanded to the Immigration Judge for further proceedings.

The respondent, a 32-year-old native and citizen of Mexico, concedes that she is
inadmissible to the United States as charged, but claims that she is eligible to
adjust her status to that of a lawful permanent resident pursuant to section
245(1) of the Act. Section 245(i) (1) provides, in pertinent part, that certain
aliens who are beneficiaries of immigrant visa petitions filed on or before April
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30, 2001, mey apply to the Attorney General for adjustment of status upon payment
of $1,000. Upon receiving the alien's application and the required sum, the Attor-
ney General is authorized to adjust the alien's status to that of a lawful perman-
ent resident if, among other things, “an immigrant visa is immediately available
to the alien..” Section 245(i) (2) (B) of the Act.

The respondent contends that a visa is immediately available to her as a derivat-
ive beneficiary of a visa petition, filed in 1983, that classified her mother as a
fourth-preference family-based immigrant (i.e., as the sister of a United States
citizen). See section 203(a)(4) of the Act, 8 U.S.C. § 1153(a)(4). According to
the respondent's appellate brief, her aunt filed a visa petition on behalf of her
mother on January 13, 1983, when the respondent was 9 years old, and a visa number
became available to her mother on the basis of the petition in June of 1996, when
the respondent was 22 years old. Although the respondent is now 32 years old, she
asserts that she remains her mother's “child,” for purposes of establishing her
derivative status under the aforementioned visa petition, by .operation of section
3 of the Child Status Protection Act, Pub. L. No. 107-20, 116 Stat. 927 (2002)
(“"CSPR"), codified at section 203(h) of the Act, 8 U0.S.C. § 1153(h).

Section 203 (h) (1) of the Act provides in pertinent part that a determination as to
whether a derivative beneficiary of a visa petition continues to qualify as a
“child” (i.e., as a person under 21 years of age) is to be made by reference to
“the age of the alien on .. the date on which an immigrant visa number became
available for the alien's parent([], but only if the alien has sought to acquire
the status of an alien lawfully admitted for permanent residence within one year
of such availability; reduced by .. the number of days in the period during which
the applicable petition .. was pending.” According to the respondent, applying the
formula set forth at section 203(h) (1) results in a determination that she is 17
years old and still her mother's “child” for purposes of establishing derivative

status.

Alternatively, the respondent contends that even if she is 21 years old or older
within the meaning of section 203(h) (1), a visa is nonetheless immediately avail-
able to her by operation of section 203 (h) (3) of the Act, which provides that
“[i]f the age of an alien is determined under [section 203(h) (1)] to be 21 years
of age or older .., the alien's petition shall automatically be converted to the
appropriate category and the alien shall retain the original priority date issued
upon receipt of the original petition.” The respondent asserts that if she is 21
years old or older, then the “appropriate category” to which she was
“automatically .. converted” is the second-preference category of family-based im-
migrants (i.e., the unmarried daughter of her mother, a lawful permanent resid-
ent). Section 203(a) (2) of the Act. Indeed, in 1997 the respondent's mother-actu-
ally filed a visa petition on the respondent's behalf, classifying her in that
preference category. Furthermore, the respondent contends that under section
203(h) (3) She “retains” her mother's original January 1983 priority date for pur-
poses of establishing her eligibility for a visa in the second-preference cat-

egory.

® 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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The immigration Judge concluded that the respondent was no longer her mother's
“child” for purposes of section 203(h) (1) because she did not file her application
for adjustment of status within 1 year after a visa number became available in
connection with her mother's visa petition. Furthermore, the Immigration Judge
concluded that the 1983 fourth-preference petition did not automatically convert
to a second-preference petition with respect to the respondent because section
203(h) (3), which provides for such automatic conversion, did not yet exist in 1997
(when the respondent's mother filed a second-preference petition on the respond-

ent's behalf).

On appeal, the respondent argues that the Immigration Judge misconstrued section
203(h) (1) of the Act when she interpreted the phrase “sought to acquire the status
of an alien lawfully admitted for permanent residence” as referring to the formal
“filing” of an application for adjustment of status. Furthermore, she claims that
she is eligible for automatic conversion to the second-preference category pursu-
ant to section 203 (h) (3) because the affirmative application for adjustment of
status that she filed on the basis of her approved second-preference petition was
still pending before the former INS when the CSPA went into effect in Rugust of

2002.

As a threshold matter, we conclude that we need not address the first issue raised
by the respondent on appeal, i.e., whether the Immigration Judge erred by equating
the statutory phrase “sought to acguire the status of an alien lawfully admitted
for permanent residence” with the concept of “filing” a formal application for ad-
justment of status. For the following reasons, we conclude that the respondent
would have failed to retain the status of her mother's “child,” within the meaning
section 203 (h) (1) of the Act, even if she had applied for adjustment of status
within 1 year after a visa number became available to her mother.

As noted previously, the respondent's age for purposes of section 203(h) (1) is
equal to her actual age on the date when a visa number became available to her
mother, reduced by whatever number of days comprised “the period during which the
applicable petition .. was pending.” It 1s undisputed that a visa number became
available to the respondent's mother in June of 1996, when the respondent was 22
years old. Furthermore, the record reflects that the underlying visa petition was
approved by the former INS on the day it was filed-January 13, 1983. (See attach-
ment “A” to the DHS' Brief on Respondent's Ineligibility for Adjustment of Status,
filed in Immigration Court on January 21, 2005). Applying the section 203 (h) (1)
formula to this set of facts yields the conclusion that the respondent is 22 years
old (i.e., her age in June of 1996 (22 years)), reduced by the number of days in
the period during which the visa petition was pending (i.e., 0 days). Accordingly,
the respondent is no .longer deemed to_be her mother's “child” for purposes of es-
tablishing her status as a derivative beneficiary of her mother's visa petition.

The respondent's assertion that she is 17 years old for purposes of section

203(h) (1) appedrs to derive from her assumption that the statutory reference to
“the period during which the applicable petition .. was pending” refers to the

©® 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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period of time between the filing of the visa petition and the date when a visa
number became available to her mother. But that assumption is mistaken. In fact,
the relevant period is the period between the filing of the visa petition and its
approval; a visa petition that has been approved by the DHS is no longer “pending”
for any purpose within the meaning of the CSPA. In this connection, it must be
kept in mind that the CSPA was enacted to prevent alien children from “aging out”
as a result of unnecessary administrative processing delays by the DHS. Yet the
l161-month delay between January 1983 (when the former INS approved the fourth-
preference visa petition filed on behalf of the respondent's mother) and June 1996
(when a visa number became available to the respondent's mother on the basis of
that petition) was not attributable to unnecessary administrative processing
delays at the former INS, but was instead a function of the fact that the respond-
ent's mother had been approved for classification as an immigrant in an oversub-
scribed preference category that was (and remains) subject to restrictive annual
numerical limits. The CSPA was not intended to override these annual numerical
limits or otherwise alter the preference allocation for family-sponsored immig-
rants, which are set by statute. See generally section 203(a) of the Act. Because
there was no administrative processing delay in the approval of her mother's
fourth-preference visa petition, there is simply no basis for “reduc[ing]” the re-
spondent's age below that which she actually possessed when a visa number became
available to her mother. Having concluded that the respondent is not presently en-
titled to a visa number as a derivative beneficiary of her mother's fourth-
preference visa petition, we now turn to the guestion whether a visa is immedi-
ately available to her by operation of the automatic conversion provision at sec-
tion 203 (h) (3) of the Act.

\

As previously noted, section 203(h) (3) provides that “[i]f the age of an alien is
determined under [section 203(h)(1)] to be 21 years of age or older .., the alien's
petition shall automatically be converted to the appropriate category and the ali-
en shall retain the original priority date issued upon receipt of the original pe-
tition.” We have determined that the respondent is 21 years of age or older for
purposes of section 203(h) (1), and therefore our present task is to ascertain the
“appropriate Category” to which her petition is automatically converted. We agree
with the respondent that where an was classified as a derivative beneficiary of
the original petition, the “appropriate category” for purposes of section

203(h) (3) is that which applies to the “aged-out” derivative vis-a-vis the prin-

cipal beneficiary of the original petition.!™!

In this instance, the principal beneficiary of the original petition was the re-
spondent's mother, who became a lawful permanent resident of the United States
once a visa number became available to her in 1986. The respondent was (and re-
mains) her mother's unmarried daughter, and therefore the “appropriate category”
to which-her-petition was-cenverted is the second-preference category of family-
based immigrants, i.e., the unmarried sons and daughters of lawful permanent res-
idents. Furthermore, the respondent is entitled to retain the January 13, 1983,
priority date that applied to the original fourth-preference petition, and there-
fore a visa number under the second-preference category is immediately available

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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to the respondent.!fF2]

As noted previously, the Immigration Judge declared that section 203 (h) (3) was in-
applicable to the respondent because the CSPA, from which section 203(h) (3) is de-
rived, was not intended to apply retroactively to petitions for classification
filed before ARugust 6, 2002, the CSPA's effective date. In this regard, the Im-
migration Judge apparently focused on the respondent's eligibility for a visa num-
ber through the visa petition that her mother filed on her behalf in 1997.

However, the respondent’'s entitlement to a visa number under section 203 (h) (3)
does not derive from the 1997 visa petition, but rather from the original 1983 pe-
tition, which is “automatically .. converted” to a second-preference petition upon
an administrative determination that she is 21 years old or older for purposes of
section 203 (h) (1).

Furthermore, the CSPA expressly provides that the amendments made therein “apply
to any alien who is a .. beneficiary of .. a petition for classification under sec-
tion 204 of the Immigration and Nationality Act (8 U.S.C. 1154) approved before
[August 6, 2002] but only if a final determination has not been made on the bene-
ficiary's application for an immigrant visa or adjustment of status to lawful per-
manent residence pursuant to such approved petition.” CSPAR § 8. The present re-
spondent was a beneficiary of her mother's fourth-preference petition, which was
approved prior to ARugust 6, 2002, and the respondent's subsequent application for
adjustment of status was filed with the DHS in 1897 but remained pending until
2004, after the CSPA had become effective. Thus, section 203 (h) (3) was applicable
with respect to the respondent's original adjustment application and remains ef-
fective to the renewed application that she has filed in removal proceedings.

In conclusion, we have determined that an immigrant visa is not immediately avail-
able to the respondent as a derivative beneficiary of her mother's fourth-
preference visa petition, but that such a number is available to her in the
second-preference category by virtue of section 203(h) (3) of the Act. Accordingly,
a visa is immediately available to the respondent within the meaning of section
245(1) (2) (B) of the Act. Therefore, the respondent's appeal will be sustained in
part and the Immigration Judge's decision pretermitting her application for sec-
tion 245(i) adjustment will be vacated. The record will be remanded for further
consideration of the respondent's adjustment application and for entry of a new

decision.

ORDER: The appeal is sustained in part and the Immigration Judge's decision is va-
cated to the extent that it pretermitted the respondent's application for adjust-
ment of status.

FURTHER ORDER: The record is remanded for further proceedings consistent with the
foregoing decision and for entry of a new decision.

<Signature>

FOR THE BOARD
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FN1. Where the aged-out beneficiary was the principal beneficiary of the original
petition, the appropriate category is that which applies to the beneficiary vis-
a-vis the original petitioner.

FN2. According to the State Department's visa bulletin, second-preference family-
based visas are currently available to the unmarried daughters of Mexican lawful
permanent residents whose priority dates precede November 1991.
{http://travel.state.gov/visa/frvi/bulletin/bulletin 2924 .html).

2006 WL 2183654 (BIA)
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