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INSTRUCTIONS:

This is the decision in your case. All documents have beso roturned to the office which originally decided your case. Any
further inquiry must bs made to that office.

If you have new or additional information which you wish to have considercd, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavitg or other
documentary cvidence. Agy motion to reopen must be filed within 30 days of the decision that the motion sceks to reopen,
sxcept that failure to file before this period expires may be excused in the discretion of the Ssrvies wherc it is
demaonstrated that the delay was reasonable and beyond the control of the applicaat or petilioner. Id.

Any motjon must be filed with the offics which origmally decided your case along with = fee of $110 ag required under
8 C.F.R. 103.7. - '

FOR THE ASSOCIATE COMMISSIONER,
E TIONS

ce M. O'Reilly, Director
Administrative Appeals Office
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DISCUSSION: The application was denied by the Director, Vermont
Service Center, and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be sugtained, and the
matter will be remanded to the director to request a § 212 (e)
waiver recommendation from the United States Information Agency
(Usin). :

The applicant is a native and citizen of Romania who is subject to
the two-year foreign regidence requirement of § 212(e) of the
Immigration and Natiomality Act (the Act), 8 U.s.C. 1182(e),
bacause she participated in graduate medical education and training
and because the Director, (USIA), has designated Romania as clearly
requiring the services of persons with the applicant’s specialized
knowledge or skill. The applicant was admitted to the United States
ag a ponimmigrant exchange visitor in 1994, The applicant married
a United States citizen on July 22, 1999. The applicant seeks the
above waiver after alleging that her departure from the United
States would impose exceptional hardship on her U.s. cltizen
spouse.

The director determined that the record failed to establish that
the applicant’s departure from the United States would impose
exceptional hardship upon her 8pouse and denied the application

accordingly. -

On appeal, coungel stateg that Romania hag a surplus of physicians.
Counsel’s statement only contradicts the finding by the Director,
USIA, that places all categories of physicians on the Skillis List

On appeal, counsel ABserts that the applicant’s gpouge is a
psychologlically disabled individual with g long and tragic history
of clinical depression that has prevented him from leading a normal
life and he is ¢learly dependent on the applicant for financial and

Section 212 (e) EDUCATIONAL VISITOR STATUS: FOREIGN RESIDENCE
REQUIREMENT; WAIVER. -No berson admitted under § 101(a) (15) (J) of
the act or acquiring such status after admission-

direct}y or indirectly, by an agency of the Government of
the United States or by the government of the country of
his nationality or his regidence,
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persons engaged in the field of specialized knowledge or
gkill in which the alien was engaged, oxr

(1ii) who came to the United States or acquired such
status in order to receive graduate medical education or
training,

shall be eligible to apply for an immigrant wviea or for
permanent residence, or for a nonimmigrant visa under §%
101(a) (15) (H) or 1031(a) (15) (L) until it is establighed
that such person has resided and been physically present
in the country of his nationality or last residence for
an aggregate of at least two Years following departure
from the United States: Provided, That upon the favorable
recommendation of the Director, bPursuant to the request
of an interested United States Government agency (or, in
the case of an alien described in clause (iii), pursuwant
to the reguest of a State department of Public Health, or
its ecuivalent), oxr of the Commigsioner of Tomigration
and Naturalization after he hag determined that departure
fxom the United States would impose exceptional hardship
upon the alien‘’s spouse or child (if such spouse or child
is a citizen of the United States or a lawfully regident
alien), or that the alien cannot return to the country of
hisg nationality or last regidence because he would be
subject to persecution on account of race, religion, or
political opinion, the Attorney General may waive the
requirement of such two-year foreign residence abroad in
the case of any alien whose admisgion te the United
States is found by the Attorney General to be in the

requested by a State Department of Publi¢ Health, or its
equivalent, or in the case of a waiver requested by an
interested United States goveroment agerncy on behalf of
an alien described in clause (iii), the waiver shall be
subject to the requirements of § 214 (k): and provided
further, That, except in the case of an alien demcribed
in clause (iii), the Attorney General may, upon the
favorable récommendation of the Director, waive such two-

cage of such alien.

Matter of Mansour, 11 TI&N Dec. 306 (D.D, 1965), held that even
though it is established that the requisite hardship would occur
abroad, it must also be shown that the Spouse would suffer as the
result of having to remain in the United gtates. Temporary
Separation, even though abnoxmal, is a problem many families face

in life and does not reépregent exceptional hardship as contemplated
by § 212(e) of the Act.

Counsel states that the present case is closely analogous to
decision in Mansour, where the district director found exceptional
hardehip because the U.g. citizen spouse would experience "undue"
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psychological anguish "if deprived of the companionship of her
husbandg." -

On appeal, counsel asserts that the applicant’s husband’s disabling

condition has prevented him Efrom coping and adjusting to the
demands of life in a normal manner, Counsel states tchat

ed a Ph.D deqree in English in 1982 with Specialty in

poetry. Counsel states that is a middle

approximately 55 yearg of age) whose disabling condition

has limited him to only one year of full-time employment in his

entire adult l1ife. Coungel indicates that in recent Years the

highest annual earnings by have totaled less than $6,000.

contract. He returned to the United States to live with his mother.
After tengion developed with his mother, entered therapy

Q ix months. The record indicates that then moved to
ﬁobtained and lost employment, married in 1989 and quickly
ivorced, cbtained welfare benefits, and sought a three-year period
of outpatient treatment in 1989, qthen met his present wife
and followed her to where he obtained part-time employment .,

* is financially dependent om the a licant. The
psychological evaluation indicates that has Dbeen
financially independent for a total period of two Years during his

life (55 years), he has accumulated three years of unemployment
compensation and three ‘ea.rs of public apsistance. The report

suggests that has improved during his five-year
relationship with the applicant and there is no reason to expect

c thi t

applicant’s husband hag , certain psychological pProblems, past,

Romania. The recoxrd further establishes that the applicant’'s gpouse
18 completely dependent on her for financial and emotional
assistance. It A8 concluded that the. recoxrd now containg evidence
of hardships which, 4in their totality, rise to the level of
exceptional as envisioned by Congress,
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In thig proceeding, it is the applicant alone who bears the full

burden of proving hie or her eligibility. Matter of ~-8~-¥--, 7
I&N Dec. 582 (BIA 1957), and Matter Qf Y--, 7 I&N Dec. 697 (BIA

1958). In this case, the burden of proof has been met,

and the
appeal will be sustained.

It must be noted that a waiver under § 212 (e) of the
approved without the favorable

Accordingly, thig matter will be

Act may not be
recommendation of the USTIA.

remanded to the acting distxict

ecommends that the application be
approved, the application must be approved. On the other hand, if

the USIA recommends that the application not be approved, then the
application must be re-denied without appeal,

ORDER 3 The appeal is sustained. The director’'s
decision is withdrawn. The record of
pProceeding is remanded to the director for
action consistent with the foregoing.
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