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Beatrige Heyvers ~ Nona Present

Deputy Clexk Court Raporter
ATYORNEYS PERSENT FOR PLAINTLYD: ATTORNEYS PRESENT FOR DREFENDANT.
Nane Pregent None Fregent

PROCEERINGS: Defandant’s ¥otion to Dimmins, or, in the
Alternative, for Judgment om the Pleadings

This matter is before the courc on Defendant’s motion to
dismigs, Qr in the altermative, for judgment en the pleadings
pursuant to Fed, R. Clv, P, 12(c). After fully cousidering the
briefs and papers pertaining to this mattezr, and hearing the
parcies’ Oatabey 16, 2000 and Mayeh 27, 2001 eral avrguhnents, we
Fule a8 Lollows;

I. DBPackground

Flaintiffs filed their Firat Amended Complaint (“FAC*) on
March 3, 2000, which asserts seven claims against the Unjted
Stataem: (1) violatlion ¢of the Administrative Procedure Act, 5
U.5.C. § 500, er.geg.’ (“APA”") (2) abuse of discretion, (3) action
exceeding statutory authority, (4) violation of due progess and
equal protection, (§) uncompensated taking (elaim made cnly by
the Partaership Plaiaclffs), (&) estcppel, and {7) improper
retreactive application of regulationg. Defendant filled its
Angwer on Maxreh 22, 2000, and then filed this Motion en June 27,
2000.
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a. Thae immigrnnt Inventor Law

“Plaintiffs’ FAC challenges the Immigration and
Naturalization Service’ & -{*INS")- implemsntation of-8 U.B.C. §
LI5EHSY 4A)y (Bupp.IN:1588) ~a prowdsion that was added to the
immigration statute in 1990 and confers preferyed viga statua on
vqualified immigrants seeking to enter the United States for the
purposs.of engaging in a new. commercial enterprise , , . which
tha alien haxs @stablished;* and “whieh will benafit the United -
States economy and create full-time employment foy not fewer than
10 United States citizens” or lawful alieng. This ia the fifth
preference within the “ewployment-based’ visa preference fategdary
and, for that reason, the immigrant inveater law is commonly
reforred to as the “ER-EV program, T

In order to achieve the statuta’s employment creatioh goals,
Congress required ap alien to have invested or be “actively in
the procesa of investing” at least §1,000,000 in the new
commercial enteyprise, or at least $500,000 if the investment is
made in a “targeted employment area.” Id. at § 1153 (b} (5) (C) (1)
~ (iii). Congress subsequently created the “Immigrant Investor
Pilot Pregram,” to permit aliens geeking to qualify for ER-5

 preferved visa ptatus to do g0 by inveating in a “regional
center,” and to demonstrate by “reascnable methodelogies” thelr
conpliance with the job creatiem requizements. Pub. L. No. 1l02-
395, B 610(a), 110 Stat. 1874 (1992). The term “reascnable
methodologies,” is not defined, but the minimum of cen full-
time jobs wmay include "jobs which are estimated to have keen
created indirectly through revenues generated frxom increased

experts., . " ld.

An alien seeking to cbrain lawful permanent residence in the
United States under the EB-5 statute must fiyst file an I-526
petition metting forth informaticn about himself and hisz preposed
qualifying investment, If the I-526 petitien is approved, the
alien (and hiz dependents, if any) iz admitted for permatient
residence on a comditiomal basis. 8 U.5.C. § 1le6b(a) (1)} (Supp.
IV 15%8). Within the 20-day peried before the second anniversary
of his lawful aduissieon for pesmanent residence, he must file an
I-829 petitian to have the conditienal status remeved, Id. at §
1186b(ec) {1), (8)(2). The I-82% is granted if the IN§ determines
that the alien has sustained the reguired investment and
entyepreneurial activities during the pariod of his cenditional
sesidency, Id. at § 1186b(d) (1).
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The INS lasued regulatians in 1991 that are codified at 8
C.F.R. § 204.56 (15995). S=a Mokton v, Ruiy, 415 U.S, 195, 231
(1974) (administrative agency taaked with administration of a
congregsicnally created and funded program had autherity to

“Lormulat[el..pollicy and . [make] rules to. fill; any-gap left,

" implicitly e, exldaitly. by fongresst.. - NIRRT

Petitions were submitted &t a rate of 356 to 513 petitions a

year for the fipst four years of the program (FY 1592-95}. Bae
B Investment LB, v, INS, 86 ¥. Supp. 2d 1014, 1017 (D. Raw.
2000) (citing statisties) (“R.L..Ipvagtmant®). The number of I-
526 petitions filed annually then -increased, beginning in FY 1996
whan 801 petitioms were filed and increasing to 1,250 in FY 1597,
and 1,368 in FY 1998, Jd. As in this case (FAC (] 24-61, 77-
83), many of the I-828 petiticne did not get forth prepesals by
individual aliens to invest in a business that they would start
up and run themselves, but rathey reflected efforts by U.E.-bazed
organizations such as American Immigration Services (*AIS*), to
recruit aliens to inveat in them, typically as limited partners,
and who propezed to use the aliens’ capital in projecta that
would be controlled, not by the aliens, but hy the ecrgapizations'’
general partners. QRul..Investmenr, B F. Supp. 2d at lol7-14.
The INS approved some of these petitions, Id.; zes B C.F.R. §
204.6(3) (5) (444) (1999).

In late 1597, the INS became awara that some of the
propesals get forth in the I-526 petitions gontained features,
including *buy-back* or rcdemption provisions that gave the alien
the right to ask for the return of hip investment after a
designated period of time, vhar appeared to be contrary to the
regulatiens, R.l. Ihveatment, 86 F. Supp. 2d at 1018.; zes FAC §
81, In order to prevent any more approvals that might be
contrary te the BB-5 statute and itz regulations, the INS placed
an adminigtrative hold on the adjudieation of all EB-5 petitions
with problematic features so that it could review the aituation.
Id., 86 F. Supp. 2d at 1018.; FAC § s5.

As a romult of ite review, and sesking to address a number
of subgtantive isgues that had arisen undar the EB-5 program, the
INS publighed four decigiona inm the summer of 15998: In.xze
Soffici, Int. Dec. 3358, 1998 WL 471519 (Exam. Comm. June 30,
1598} ; Inre M=lung, InRc. De¢., 3360, 1998 WL 483978 (Exam. Comm.
Jul, 13, 1598); In re Toumij, Int. Dec. 3381, 1558 WL 483577
(Exam. Comm, Jul. 31, 1998); In ye Ha, Int, Dec., 3361, 1958 WL
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483979 (Bxam. Comm. Jul. 31, 1898) (the “Prescedant Decisiensv).?
These decisicns were deslgnated as precedent pursuant to & C.F.R.
§ 103.3(e) '(1999), and, “except as [theyl may be nicdified &¥"
averzuled by later precedent decisions,” are binding on all Iﬂs
employeed -in the administration of the EB-5 statuta. 'Id;
Following-the dmsuancey of -the Précedent Declsiong; .the: -
admigistrative held waa lifted, and the EB.5 petitions that waxe
subject to that hold were adjudica:ed under the guidanece of the
Precedant Pecialons.- _

- . . - —

-

B, TPlaintiffs’ Challengas te the INS's" Appliultinn of the
Iomigrant Investor Law

Plaintiffes currently consiat of scven individual aliens (and
their dependents) and 28 limited partnerships. The individual
plaintiffs invested in five of the partnership plaintiffa, had

" theiy I-526 petitiens approved, and were granted conditional
permanent residency sometime in either 1956 or 15597, before the
four Precedent Decisicns were issued. FAC Y 11-17.

Plaintiffs claim that they relied on the INS'm
interpretation of the statuts, as established by unpublished
decisionsg, lestters, and an unpublished General Counsel opiniecn,
when they applied for their conditicpal residency under the EBR-5
program. FAC Y 96. They furthar claim that because the
Precedent Decigione representad a sharp departure from this
previcus intarpretation and imposed new requirementa, the changes
that the INg sought to impose through chese decisions could Quly
be made through notice-and-comment rulemaking, FAC § § 113-126.

Plaintiffs, including the seven individual Plaintiffs and
the Partnership Plaintiffs, ask the ¢court to declare the four
Precedent Decisions invalid beczuse the INS/‘p isguance of the

‘Appellate jurisdiction over petitiens for immigrant
investor status has been delegated to the Asscciate Commissioner
for Examinations, 8 C.F.R. § 103.1(f) (3) (iii) (B) (199%), who
sxerciges thig autherity by superviaing the Dizector of
Administrative Appeals, jid. at § 103.1(£f)(3)(i). BSee alao jd. at
§ 103.3(a) (1) (iv) (stating that the Adminigtrative Appeals Unit
(now the Administrative Appeals Offiee) “is the appellate body
which conziders cases under the appellate jurisdiction of the
Agsociate Commisaioner, Examinations”); id. at §§ 103.3(a) (2),
(b)) (describing applicable AAU procedures).

4
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Precedent Dacisions amounts to rulemaking withour notice and
comment and is a violation of the Administrative Procedure Act
(*ABA"), conavitutes an abuse &f diacretion, excceds grasundry =’
auchority, and violates the Due Proceass Clause, including the
implied Equal Protecticn component; “of the Fikeh- Amﬂndment e
(claing 1ed . WPHeyF Purttes argue that’ év%Iicat’i‘uﬁ ofthe
Freceédent Docisions to 'the adjudicat:nn the individual
Plaint{ffs’ 1+82¢ petitions would be “retroactive’ and that the
INS should -be eatcpped from denyipy the individual Rlaintiffs .
lawful permapent residency ‘(claims €-7). The Partméfehlp
Plaintiffs, in addition, seek an estimated 517.5 millien in
damages under the Takings Clause of the Fifth Améndmenc (claim
5) [ ]

TI. Piacusalen
A. Lagal Standard

A wotion for a judgment on the pleadings undey Ped. R. Civ,

B, 12(c) is directed at the legal sufficiency of a party’s
allegations and “*is properly granted when, taking all allegations
in the pleading as true, the moving party iz entitled to judgment
48 & matter of law.” McGanp v, Bmaat & Young, 102 FP.34 380, 292
(sth Cir. 1958), The scandard applied on a Rule 12(c) metion ia
eppentially the pame ag that applied on Rule 12(b) (6) metiens,
that is, judgment on the pleadings is appropriate whan, even if
all material facts in the pleading under attack are true, the
G ing party is en:itled £o 1udgmant as A matter of law. Hal

bt - hagyd Fadns Co., 896 F.2d 1842, 1550 (sch
cir. 1830) ., Hnwaver, we naed nnt “agsume the tructh of legal
econclusions mercly because they are cast in the form of factual
allegations.* Hestern Mining Couyncil v, Watt, 642 F.2d 618, 624
(9th &ir. 1981).

B, Standing of the Partnership Plaiuntiffe

In order t¢ maintain standing under Axticle III, the
Partnership Plaintiffs (“Partnershipa”) must demsnstrate: (1) an
injury in fact, (2) a causal comnecticn between the injury and
the conduct complained of and (3) that it is likely and net
wexrely apeculative that the injury will be redressed by a
faverable decision. Hee lujan v, Defendevg of Wildlife, 504 U.S.
555, 580-61 (1992). A plaintiff bringing suit pursuant to the
APA must algo meet additional standing requirements apecific to

the APA. Douglaz Coupky v, Babbitt 48 P,3d 1455, 1485 (Sth Cir.



MAY B3 ‘@1 B82:18PM TREUE, WALSH &% MILLER P.7
MAY=07-2001 05:20PM  FROMeKURZEAN KURZBAN WEINGERETETZEL| PA +3004443603 T-736 - P.O0T/0Z8  F-Rl2

- v - --

1995) .* Beyond the tyaditiopa) standing requirement®, a '
plaintif€ bringing suit under the APA must show that the injury
that he suffered-falla within the- “zome of intereste” that the
relevant statute at issue was desigiied to’protect.’ Sze Nevada -
and _As Amens v 11,8, Foregr Sa g, B F.3d 713, 715-16
{8th-0irc- 1093 - Tha . zone: of -interests test helps to-ensure that
culy those suits that would further the statutery objectives are
allowed, and that those that would frustrate it are halted.
Clarke v, Ssourikies Indus, Asa’n, 479 U.5. 388, 397 n.12 (1987).
The Suprems Court explained that.the purpese-underlying the zone
of interest test iz “to ensure that the [plainciff in an APA
suit] would be 2 ‘raliablé private attormey general to litigate
the issues of the public interest in the present case.’” Id.
(mim i=h-Tals ) i § ™ = i
Camp, 357 U.S. 150, 154 (1870)). S

oln P - g =] . " 3 — b,

alal=dzfz ast ol { Bhani-he = 1= [EE.,

The Ninth Circuit has articulated that, “'[t}o find the
[plaintiff’e intersets] do mot f£all inside che “zome of
interegts’ protected by the [relevant statute]., we would have to
£ind that (1) the [plaintiff’s] interests are inconsistent with
the purposes of the [relevant statute], and that (2) the
inkerests are so inconsistent that it would ke unreasonable to
assume that Congress intended to permit the guit,” Exegidio Golf
Club v, National Park Service, 155 F.3d 1153, 1158 (8th Cir,

1998) (gueting Douglas County v, Babhitt, 48 F.3d 1495, 1500 (3th
Cir. 18285).

In tha present case, it may reasonably be said that the
Partnerships’ interests fall oucaide che zone of intexests. The
Partnerships have asserted that their inteyaats are censistent
with the purposes of the Immigrant Investor lLaw, to enhance the
economy and create joba., However, the Partnerships have only
apoken to the aims of the EB-5 statute in very gemeral terms and
did not cite any case law or legislative hisgtory whatscever to
support their pesition. The EBE-§5 statute was designed te provide
immigrant visas to qualified investors who were to create jobs

‘gince the constitutional claims are based upon alleged
viclations of the APFA, including a failura to cemply with notice
and comment rulemaking procedures, all of the Partnership
Plaintiffe’ clsims except the Takings claim (elaim 5) are subject
to the additicnal gtanding requirements imposed by the AFA,

Thua, a failure to satisfy APA-specific granding requirementcs
wauld reosult in an overall failuze to demonmtrate standing em all
claims but claim S, ‘



MAY B8 ‘@1 B2:19FM TREUE., WALSH &% MILLER
VAV=07=2001 0E:21PM  FROM-KURZEAN KURZEAN YE INGERATETZELI PA +3064443503 -7 P.008/028 " " Fegaz

and economic cpportunities through their ifvestmants. Theaim of"
the Immigrant Investor Law is to pring people to the United
States-who have *skills and talents, and can help. [] oyeate jobs,
growth, and cpportunity.” 4135 Cong.-- Ree. S7746-02,  ¥7771 (daily
ed. July 12, '1588).,- Thus, the.statute was not created to benefit
Buainans entitiens -'q":.-,--.'.:'h_:-.-.. ,,,. w , v g g T et . o e -
Purther, as we discuss infra, we conclude that the Precedent
Decieiona .were validly imsusd. BRecause they are valld, we may
compider the Precedant Decisitne-in-gur amalysis of the :
Partacrships’ standing. Whera, as here, the INS has determined
in the Precedent Decisions -that- the structuze of. these buainess
entities does not fulfill the purposes of the statuks, then it
can fairly be saild that the Parctuerships’ interasta are
inconsistant with the purposes of the EB-5 statute: - This being
the case, and partlcularly since Cangress did net provide for any
agministracive remedy for business entities such as the .
Partnerships, it ig unreagenable to aesgume that Congress intended
to permit this suit on behalf of the Partnerahips. &s such,
their alleged injury does not fall within the zone ¢f intereats
gought to be protected by the EB-5 gtature, and the Partnerships’
suit must fail for lack of standing. Therefore, we copclude that
the Partnershipe have not made the reguisite ahawing te confer
standing upon them with respect to the APA claima in this cage.

c. Ripanaas

The INS contends that, unless and until the individual
Plaintiffs have thely I-229 petitioms adjudicated, wa lack
subject matter jurisdiction to conaider the individual
elaintiffs’ claims, as they are not ripe for review. Presently,
six of the seven named Plaintiffs® ave in this position, as their
1-829 petitions are currently pending. Only Plaintiff ¥i Yuan
Chiang has actually received & denial of hia I-829 petition.

The Supreme Court has specifically held that, in the
immigzaticn lawv sentext, plaintiffa’ claima must acill satisiy
the ripeness requirement described in Abhott Taboratories. v,
gardpey, 387 U.S. 136, 148-49 (13567). 3e8 Bano v. Catholip
sgeial Serve., Ing., 509 U.S. 43, 56-57 (1893). 3me alao Narapiec
Aguilera v. N3, 3¢ P.3d 1106, 11li-12 (9th Cir. 1959¢). The
Ccourt then held that although an agency’s promulgation of

IThose aix Plaintiffs are Wem-Wan chang, Heien-Ming Haieh,
Sung Duck Kong, Yeh-Chien Lai, Yoon Sik Lee and Cheng-Heiung She.

4
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vegulations will, in some cases, itsalf be unnugﬁ to craate a
ripe controversy,*' that was not true Cathalic Sacjal Serve.
I, -The Court stated, - L .

Wit et mw. we the.promilgacicn of.the challenged regulationas did

e e e e REEL R BACHS i BLARE mexher-a-ripe-claim): a class

wenber’e olaim- would ipew ohly chee’he took the Tan s

affirmative steps that he could take befors tlc INS
. ~-.-blocked his path by agglying the regulation to him.
Id;'ét'éa-sé}'.iﬁé Court fbuﬁd“%ﬁaﬁ ﬁﬁé*;igéé_hﬂﬁhefﬂtin-thé.caEE" -"
befare it -had not taken such “affirmative ateps” and thus forced

Coerwen o A i et

P mah T r it ———— o m

‘For example, in Abboty Laboratoriea, the very existence of
the challaenged regulatien automatically imposed. some consaquance
of the challenging party, to change prescripticn drug labels to
comply with the regulation. 387 U.S. at 1510-11. Other
inatances where the Supreme Court has recognized ripenesa include
those plaintiffs in Cathalic Sooial Sarvs. whose applications had
nevey been accepted (under the Immigration Reform and Contzol Act
of 1986 ("IRGA)), due to alleged “front-desking.” Those
plaintiffs could bring claims in district court because their
applications had never formally been filed, and they would have
oo recourse to administrative review and no way of building an
administrative record. Cathalic Social Servd,, 509 U.8. at 62-
64, In McMary v. Maitian Rofuges Centar._Inc., 488 U.S. 479
(1891), the Court held that challenges to the INS's practices and
policies in proceasing Special Agricultural Worker applications
under IRCA were ripe for review befause they presented proceduzral
or collateral challenges (dwe., failing ro allew applicants the
opportunity te rebut adverse evidence, denying applicanta the
oppestunity to present witnesses on their own behalf). Id. at
487-8¢. The Ninth Circuit hasg applied this principle in numerous
cages, including Goxbach v Beno, 219 ¥.34 1087 (9th Civ. 2000) ,
where maturalized eitizens who had been served with & notice of
intent to raveks naturalization by the INS brought an action
alleging that the Atrorney General lacked statutory authority to
promilgate a regulation permitting ravoeation through
administrative proceedings. The Minth Circuit concluded that the
astion was collateral in nature, and vipe for zeview becauge it
shallenged the Attorney General's very authority to denatuzalize
the plaintiffs, that ia, to even put them through the
adminigtrative proceedings. Id. at 1081-52,
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the INS to “block' their path, and cherefore hald that tha-- ---—--
plaintiff's glaims were not ripe.” Id. at 56-60.

The Court went on to note that a plaintiff’s challenge.fo..
the INS vegulaticns would ordinazily besoms yipe “shen the INS
formallydeniedithe alien! s opplication on; the ground.that a ... .
reculation rendered him ineligible for legalization.?. Td. at 60... ;. ..
But in Cathalic Social Sexve., the plaintiff still faced the
Further hurdle of.the IRCA's exclusive review provision, which
elearly precluded district. couzt review of, subgtantive; challenges.
to INS regulations or policies interpreting IRCA's subatantiva .
eligibility criteria, except cu appeal from an orxder of
depozrtation. Id.

The prosent case is similar to fatholic Social Bexwa..in. ...
that, as to gix of the seven named Plaintiffs, the INS has not
yet *blocked* their path te attaianing pezmanent reaidency starus
by denying their I-823 petitione. Thuas, Plaintiffs! APA claims
are not ripe until completicn of the administzative proceedinga.
Refusing to reviaw Plaintiffs’ ¢ases uneil thelr I-829 peciticns
are actually demnied does not foreclose all avenues of review, as
Plaintiffs may once again raise their claims if and when those I-
829 petitions are denied. Mozeoves, it is appropriate that an
administrative record be compiled 36 that if and/or when
Plaintiffs’ claims became ripe, a court can properly review them.
As such, hefenmdant’sm Motion for Judymant oz the Fleadings is
hereby GRANITED as to the aix individual Plaintiffs whose I=8258
hav: not yet been adjudicated, as their claima aze not ripe for
FEVIOW.

¥. Exelusivity of Reviow

Plaintiff Chiang, however, has received an actual dendal of
his 1-629 petition. Thua his claime are ripe for veview. The
quastion we must then confrent ia whether we can review hig
claims in this court pursuant %o the APA, or whether Congress haa
evidenced an intent to preclude district court review of
challengee to the Immigrant Investor bragram's statulory and
regulatery scheme. Az the Supreme Court stated in AbRatc
Lakoratomia=, "we wi8t . . . inguive whethey in the context of

Swhile the Court concluded in Catholic Soaisl Sewys., that
the majority of plaintiffs’ claima lacked xipeness, the Court
recognized ripensss as to those plaintiffs’ claims challenging
the practice of alleged “front-desking.”

9
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the eatire legisiative achene the existence of [a] eircunmscribed
remedy evincea & congressicnal purpose to bar agensy action not
within ita purviav grom - Judieial raeview.’ .387 U.G. &t 1al.
purther, *[t)he were fact that some Acts aze made reviewable. -
ghould not suffice to suppezt an. jmplication of exclusion aa to
othezs.” I8, cipation. omitred) .t T big gttt e

In the present cade, the only reference to Judicial review
in the gaverning statupesy scheme of the Immigrant Iavestex
pragram b found 8 8 7,8.C."§ 118dB{c) (a¥(D):,. which, proviges. .- . .
that. %[alny alien wheae permanent resident scatus i verminated
wnder sukparagraph (C) way requeat & review. of auch. determination
in a proceeding to remeve the alien.’ This provigion containg no
language that explicitly limita zeview of an adverae dacisian &9
removal proceediags. &uch & laek ‘of limiting language is - :
especially notable when juxtapesed with TRCA's exclusive judicial
veview provision, which provides that, w[t)heze shall be No
administrative oF judieial zeview of 2 determination regpecting
an spplication for adjustment of status pader this section except
in accevdance with thia subseetion.” B8 U.S5.C. § 1160 (e} (1) .
Sacticn 1160 (a) (3) (A) then gpecifically limita review to
exclusion or deportaticn: wThere shall be judicial review of such
a denial only in the judicial zeview of an oxdey of axelusian OF
deportation under section 1l05a of this title (ag in effect
before Octoher 1, 1998) . Thua Congress has chosan to explicitly
limit jurisdictien for review in certain administrative schemes,
sut it has not done o with reapest to the Immigrant Investor
Program. AS guch, we cenclude that we may exercise jurisdiction
over Plaintiff Chiang’s APA claims.

E. Counts Cpe, Twe, Thyea and Four: Violatien of the AFA,
Abuse of Diseretien, Action Bxceading Statutory
Authority and violation of Due Precest and Bgual
Pratactlion

1. Thoe Procedent Duocislons Amount tO.3R Interpretive,
Rather than & Leglislative, Rule

plaintiff Chiang's (hepeinafter eplaintiff?) claima in
Counts Ong, Twe, Three and Fows assere that “new rules” weric
announced through the feuz pPrecedent Decisiond published by the
NS in the summer of 1958, and as such should have been
implemented through the formal Tulemaking proceduzes of the AFA,
g U.5.0, § 500, LS80 plaintiff avgues that gince the
Precedent Decialons contradicted prier ynpublished decigions

10
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igsued by the INS‘s Adwinistrative Appeals Office (*AAQY) and
internal General Counsel opiniens, we should £ind that they

go through a formal notice and comment pericd: -~ ==

avount te a reversal in previeus pelicy that. regquized the INGE to

TRLIL o Ty N

Defnﬁdﬁﬁt“,‘bﬂﬂhtbﬂ ehat until the Precedent Decipions were

F=822

jsgued, the only published law applying the~Immigrant Investor ... -

Frogram was found in the fedszal regulatioms at 8 C.F.R. g 204.6
and that rather than ereating “new reguiremencs,“ the Fracedent

Decisicns. pinply ewplained, through adjvdicationy:semekbing. that. .

the statute already required. Therefore, the Precedent Decimicns
were the first binding interpretation of the immigrant investor
vequlations and ave nae contradiecory of anything. Deferdant
states that unpublished decisiong issued by the INB‘s AAD and
internal Ganeral Coumeel Opinions never created any-hinding . ..-.
authority and further, that the Immigrant Inveater PTegTam has
always required equity investment.®

Plaintiff does not challenge the merits of the decisicns
issusd by the AAD, but rather argues that they make the type of
agency pronouncements that, in oxder to be binding, the AFA
Tequires to be the produst of farmal rulemaking procedures. ZSee
5 U.5.C. § 553 (b,c}. Defendant counters that these types of
determinations are best made in the context of adjudicaticon
rather than 2 genezal rwle apd the ageney was within its
authority to opt for adjudieation in announcing its autheritative
interpretations of the scatute apd regulatisns. See Patel v,
INS, 638 F.2d 1199, 1204 {1980) [adjudigation is appropriate if
“the problem may be so specialized and varying ia rature as Lo be
impoEsible of capture within the boundaries of a general yule’)
(citation omicted). Put simply, the parties digagree as to
whether the Brecedent Decisioms amounted to & legislative rule
with all the attendant APA procedural requirements, ilncluding

‘blaintiff has also argued that the Precedant Decisicons
amount to imvalid rulemaking kecause the AAO iz not an
independent bedy. However, the Board of Immigration Appeals and
the INS are separate entities within the Department of Justice
and both are delegatees of the Attorney General im whom Congress
hag vested both rulemaking and adjudicavory poweras. Immigzatlon
snd Naturalization Aet, § 103(a), & U.8.C. § 1103({a). 3see alag
Earel v. INS 638 F.2d4 1199, 1203 n.4 (9th Cir. 1990). Since the
MO 12 a component of the INS, it is vested with rulemaking

pover.
11
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notice and commant rulemaking, or an interpretive rule, in which
case the procedural requirements would ke less mtringent.
© ~--a," begal Standard: Suarnsay and Chief. Prebaticn
: . Qffdce®s.-. . ... ... L . ..

S S N A T S L LI N L e
The determination of whether the Precedent Decizions. ameunt -
to® a legislative or interpretive rule depends on an applicaticn
of Eha . Enerngey Memorial Hosn tal, 514 U.§5. 87 (1995), as
delinedted hy the Ninth Cireuit in Shigf. e
- ¢ 118 F.34 1327, 1332-36 (%th Cix. 1997).
uerngay involved a challenge to. the validity of a Medicare
reimburaement guideline adopted without netice and comment. The
Suprame Court recognized that APA rulemaking would be reguired if
the rule at issue adopted 'a nevw position inconsistent with any of
the appropriate agency’s (there the Department of Sealth and
Human Services) existing regulations. Guernpaey, 514 U.3. at 99.
Howaver, in Guexngey, the Court ecencluded that the zile at issue
did not effect 3 change in the existing regulations and zuled
that it was a prototypical example of an interpretive rule
“‘issued by an agency to advige the public of the agency’s
construction of the statutes amd rulaes which it administerg.'¥
Id. (gquoting Chryslex Corp, v, Brown, 441 U,.S. 281, 302 n,31
(3972) {inteynal citation omicted)). PFurthermore, the Court also
sald that the rule at issue reasonably implemented the commands
of the statute and the regulations. Id, at 97-99.

L1

The Ninth Circuit applied Guerngey to a challenge to a rule
that terminated Ffederal matching funds for state juvenile justice
Pragramﬂ in Chl e : » £icaTrRE o = Fooynila v = ~W
118 F.34 1327 (9th Cir. 1987). 1In that case, plaintiffas
contended that the rule was void for failing to comply with the
APA‘'B notice and comment requirement, Beginning in 1393, the
Department of Health and Human Sexvices (*EHSY) reimbursed tche
State for henefits and servicea provided in the juvenile justice
system. Id. at 1330. In SBaptember, 1558, the Administration For
Childran and Families (“ACF”), a component of HHS, isgued a rule,
AT-35-3, which advised that the agency would no longer approve
federal funding for bemefite or sexvices provided in the juvenile
justice system, and would terminate funding for previously
appzoved cogtd as of Decembor 31, 1595. Id. Tha ACF did not
engage in netice and comment before isguing this zrule. Id.

e lal: u) b ki

The plaintiffs did not argue that AT-95-9 wag =2
substantively invalid coastructlon of either the statute or

12
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regulaticns relating to it, but rather, argued that che rule wae

. precedurally void for failing to comply with the APA’s notice and
comnmant zseuiremsnt. o J4s TThe Winth Cirouit denled plaintiffs
relief, and held that AT-95~5 was an “iate¥pifebive™ ‘rule exempt

. £xo Ehe ARA'S wseide und pomnent gandate. Idu ¢ 332. .

In o holding, the Ninth Ciréuit cencluded that AT-95-9,

like the rule in Guernaey, was issued to advise the public of the
agency’'s constyuction of the atatute and yules which it
administers. - -Id. &t 1333, Alst as fi'Gierpscy, HES asserted
that AT-95-5 was following the comgressional edict of the
governing statute and ‘ita own regulatiens in internreting that
atatute. Jd.

Second, the Nianth Clvoult held thit AT-95-9ip not
inconsistenc with 3 regulation having the foree of law. Id. at
1334, The previous approvals of funding for benefita and
services in the juvenile justice system themselves did net go
through formal rulemaking procedures, and were not regulaticns
having the force of law. Id. According to the Ninth Circuit,
theas prior approvals “simply represented the Agency's pricr
(short-lived) interpretatian of that skatuce¥, and the ACF was
free to changn that interprevation. Id. miting Thomas Jeffarsog
Updv,. v, Shalala, 512 U.8. 504, 517-18 (1994) (Secratary not
estoppad from changing legal iaterpretations that she believes to
be erronegus) (further citations emitted).

b. Application to the Present Case

The present case fits the Ninth Circuit's application of
Suexpgey's articulation of an interpretive rule that need not be
publighed for ¢omment. First, the INS choge to publish the
Pzecadent Decigions in arder to address a aumker of substantive
isgues that had arisen under the Immigrant Invesvoy Program. The
decialons were deaignated &s precedent pursuant to 8 C.F.R.

§ 103.3(c). Thus, like AT-95-5 in Chief Probatisn QFfFimnys, the
Precedent Declpsions were lsaued to advise the public of the
agency’s wonstruction of the statute and rules which it
administeras. The INS wag following the congreseilonal edict of
thg EB-J statute and itg own regulations intarpreting the
statute. .

o'w QL

Second, the Precedent Decipions did not change or add to any
zequirements of the ES-§ statute ag get forth in the federal

13
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regulations. 8g= 8 C.F.R. § 204.6. Rather, the Precedent
Decisions furthered the congressicnal intent behind the RB-5
starute. The Precedent Decisions affirxmed. that.the Inmigrant
Investor Program roguires equity investment; and that -redenption . .
and intereat agveements between an aliem.and.the epterprise =
recedving: hin inventieny:ave: debr.ATTAngements, Dot permitted. by .
the regulations. ™ . R T S Aol

For example, .the saaential holding ¢f Iaumil is chat, for
pusrposes. of mae;ing';he-#patutnty}and‘zbgulntnsy“&efinitinn ef
vinvegt’ (or “contribution of capitalv), an alien may met
condition his jovestmear (whether it be $3500.000 or.51 million)
on a promise fyom the anterpgise zeceiving his money that the .
alian will get him money back after a st pewiod of tiwe., 1958
WL 483977 at 9-20 (printed version)., The 220 coneluded. that. auch. ..
an arrvapgement 16 & loan and therefors coatyazy to the governing
regulation, which bars debt arrangements from qualifying as the
required investment. 8 C.P.R. § 204.6(e). This gonelusian
rationally advances the job-creation purpose &f ths gtatute
(ama §. Rep. Ko, 55, 10lst Ceng., lat Bess. 5, 21 (1588}) co
require that a qualifying EB-5 investment be in the nature of
equity rather than a loan. If ap aliem places his money fully at
»ipk with ne expectation of reimbursement, he is moxe likely teo
be invelved in the enterprise (aven if he is ounly a limited
partner, since a limited partner can at least suggest strategles
for the enterprise) and his entreprenesurial talente are more
likely to he brought to hear cn advancing the enterprise’s
success, with the concomitant creacion of jobs that Congress
wanted. BSee E, agtment ] ad Pavtnors o, TNS, 86 F. 5upp.

24 1pi4, 1024 (B. Haw. 2000).

Thus, the Precedent Decisiens were not inconsistent with a
regqulaticn having the force of law. Flaintiff axguaa that by
jasuing the Pracedsnt Dedisions, The INS contradicted what in
effect had become a regulation by the INS’g past practice of
approving I-52€ and I-829 petitions allewing certain kinds of
investment aszangementas to gualify uader the Immigrant Investar
pragram. In support of his argument, Plaintiff cites Pakel v.
INg, 538 F.2d4 1199, 1204 (9th Qir. 19€0), Buangswang v, INE, 551
F.26 39 (oth Ciz. 1979) and Bahat.v. Suxeck, 637 F.24 1315, 1318
(9th Cir. 1981) for the propegition that an agency may not add a
requirement to a regulaticn theveby announcing a broad, gensrally
applicable requirement without engaging in notice and comment
Tulemaking. ‘

14
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While we recognize and agwee with the principles annaunced
in those cases, we disagree with che extent to which they arec
applicable to the present case. “the.prior .decigions cited by .
Plaintiff as répresenting a previous interpretatdon-of the. ... .. ...
statute in the pressnt case are. either unpublished dispesitions
which CatPV. o, precedential weight of. are advigery.Lepe N P T
Counsael cpiniens which are nat bindirg on the INS. ..5aa 8 C.F.R.

g 103.3(c) (only a declaion designated aa precedent &an bind

futuze decisions). . Thus, whatever the weight of the prior
approvala.of 1-526 gpd ‘I-839 petitiona, .they. sannot. be -
ragulations having the force of “law. They represented a prior
administration of the EB-§ statute that the .INS was free to
change, net any prior publishaed or announced interprecive rule,
Puzther, as noted above, the Pracsdent Dacimiona did nor add any
new requirements to the EB-S statute as get forth in the .fedexal . . -
regulations.

Finally, as the Ninth Qircuik stated in
Officers, the fact that the Precedent Decisions will have a
substantive impact on Plaintiff is not a basis for finding a zule
not te be intarpretive. 118 F.3d4 at 1335,

Plaintiff aleo relies on Alcavaz v, Black, 746 F.2d 533 (9th
cir, 1984), Linaz v, Heckler, 800 P.2d 871 (9¢h Ciw. 198€), and
Jean v, Nelsom, 727 F.2d 557 (ilth Cir. 1984), to argue that the
Precedent Dacisions constitute a legislative ryle. We find
Plaintiff's authority to be distinguishable. In Aloaraz, the
Minth Circuit specifically zejected the argument that, for the
purposes of impuaing the notice and comment reguirement oR an
agency for a particular xule, it should look to the “substantial
impact¥ of the Yule., Alcaraz, 746 F.2d at ¢13. In so doing, the
court concluded that the regulations at issue getting forth a
sccial Security mumber collsction zequirement (in the
administyation of the schoel lunch program) constituted an
interpretive rule, ag it merely tracked & requirement set forth
in the relevent enabling statute. Id. That the Zegulations may
nave gltered administrative duties or other hardghips did not
make them substantive. IA. This is directly analogous te the
regulations at isaue in the preseat case, as the Precedent
Decisions merely alarify requirvements already set fozth in the
EB-5 statute and accewpanying regulationa.

Tn Lipsz, the Ninth Circuit concluded that the ambulance

rule at igsue wae @ substantive yule that was neither required
nor specifically authorized by the enabling legislation. 800

15
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p.2d at 877. As such, the agency was required te cenform with -

the notice and comment procedure o€ section 553 of the APA, Id.

at 878. Aagain, this ig diptinguisimble from the present.caaq, as._.
we have coacluded that the requirements piitlined in the ¥Precedent - - -
Decigions-were Spécifically muthozized- by the enabling ... ..
lregiﬁrﬁ‘lﬁ-'dﬂ-'““'":-‘! WEL Ay cRrE L ULk Ll g .-..u'."" ‘f‘::L‘:'nll'f'wﬁ‘-'ll-'-' T d ki aL A

Finally, Plaiatiff’s zeliafce on Jeap v, Malson is aleo
migplaced, . In that ‘came, the plaintifis contended that the
government improperly falled To compky with -the hetice and., -
conment provisions of the APA when it adopted a new practice of
detaining aliens who could not establish & prina facie claim of
admissicn to this gountry, rather than paroling them pending a
hearing on their petitions for admisaion to agylum. 727 ¥.24 at
961, The government azgued that it was exampt from the APA ---
requizements on the grounds that the new approach was nat a
weile? within the meaning of the APA, and, alternatively, even if
it did constituce a rule, it was an interpretive gule. Id. at
942, however, after tha district court rendered ita decision and
before the Eleventh Circult heavd the appsal, the government
promulgated new regulationa in ascordapce with the APA. Id.
Thus, the APA isgue as originally preseated was renderad moot,
and the Bleventh Circuit dismiseed the appeal as to that count of
plaintiffs’ complaint and remanded with instructions that the
judgment be vacated. Jd. Therafore, Jead v..Nelson provides
little support for Plaintiff’s argumeszt, pazticularly in light of
the fact that we have comcluded that the Precedent Decislons did
not copgtitute the adoption of a "new practice,” and thus would
not be analogous to the procedures at issue in ."

hus, we conclude that the Precedent Decisions comstitute an
interpretive rule and the fagt that the INS did not sngage in
notice and comment rulemaking was net a viclation of the APA, an
abuse of diseretion, an astion exceeding statutory authority or a
vielation of Due Process and Equal Protection.

g

, "plaintiff also relies on Eard Metor Company w. FIC, 673
P.2d 1008, 1009-10 (Sth Cir., 1982), which is diatinguishakle in
that the Ninth Circuit ceoncluded that the FIC adjudication at
isgue changed existing law, and we have eencluded that the
Precedent Decisions did not change existing law, Rfaff v. HUD,
88 .34 739, 748 (9th Cir. 1996), is similarly distinguishable in
that the Ninth Circuit concluded that the gtandard adepted by AUD
in adjudisation was new, broad and general in scope and
inconeistent with prior interpretaticn. :

16
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2. The Procodsmt niciainna Ware Pyopesly fssued

~plaintiff, in citing =nd Telying om-Razalyzed Verezapa of
, 117 F.3d §79°(D.C. Cir. 1997) and Alaska
sYz)z e R 6 T '|""171 F.3d 1030 .(Q.C- cs-:‘-

1985) . "dasks 'to.be ‘making the.atounene thatreven {f:we ceagluda. .
that Precedent Dedisidfg 4Gid 16t independently constibute.a - °°
legislative rule, @ vule iz 3 legislative xule if it amends a
prior .agency-interpratation of a legislative rule. Raralyzgd

Yeretsng, 117 E.3d 3t 586, ' ‘A¢cording -to this argumesnt, the .
Precedent Decisiens would constitute & legislative rule if we
were to conclude that they somehow amended a prior interpretive
zule, Undes the standard set forth by the D.C. Cireuit, =gencies
can change imteypretive zules only by ueing the notice and
commeat precedure to ijosue a legislative rile. X4, 'Plaintiff. -
argues that this was the case with the Precedent Decisione and
therefore the INS should hava engaged in notice and comment
rulemaking, The sucsess of Plaintiff’s argument hinges upon the
characterization of the \mpublished rulings issued prior to the
Procedent Deciaicns as a prior agency interprecation of a
legislative mule."

The present case, hewever, is moye analogous to Endeon. v,
PAA, 192 F.3d 1031 (D.C, Clx, 1999), and “doas pot fit within the
Paralyzed Vetsrans/Alacks Profesgionsl Huntexrs line for the
aimple zeascn that it does not involve an [officiall .
interpretation of a regulation. JId. at 1036. ‘“Interpretive
zules and policy statements are aquite different agency
inatruments., AN agency pelicy stcatemert does aot seck to impose
or elaborate or interpret & legal nerm. It mezely rapresents an
agency pesition with respect to hew it will treat -- typlcally
enforce -- the governing legal morm.” Id. (inteymal guotations
and citation cmitted). Plaintiff argues that
Hunksps iy relevant becausce it, like the present.case, “involved
a leng-tezm agency practice which comgtituted am implicit
interpretation or application of the relevanc regulation.’ We
disagree. In aAlaska Brofepsional Hunkers, a formal adjudicatien

a5 discussed zbove, in Section Cae, we disagree with
Plaintiffrs characterization of khe INS’s uapublished rulings
prior to the Frecedent Decisions and have copcluded that they do
not congtitute a prior official agency interpretation, but racher
merely represented vhe agency's former adminiatratien of the ER-5
statute. Thus, our analysis of this aspect of Plaintiff's
challenge proceeds from chat conclusion.

17
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by an asseciate agescy had adopted an interpretation of the
requlation 3R accord with the informal practice. Sce Alaska
prafessional Hunbera, “177 F.38 at 1031.° In the present case,
analogoua’ to Hudson, helther the Genexal Counsél tpiniens aer the .
prior AMS decisions, Nad gyer been published. They had not besn
Reld-out  te be &' piecedential 'interpretition’of ‘the yegulaticm.
Therefore, the Precedent Pecisiona could not be'cbrstrued vo
amsnd a prior incerpretive rula, The pricr unpublizhed decisicns.
and the General-Counsel's opinichs represent the ING'S policy
atatemant of how it will™énforce the-EB-5 astatute. Thua, notice

and Comment was not :gqpirnd_aven under an application of T e

Paralyzed Vefexans.

Furcher, this outcome cenforma with Ninth Circuit law. The
Ninth Cireuit, in ipterpreting Guarmeéy, ‘stated that in order €0
be considered legialative such that notice and comment was
required, a rule would have to be inconsigteat with ancther rule
having the force of law, net just any agency interprataticn
regardless of whether it had been codified.
gfficers, 118 F.3d at 1337, Thus because the previous approvala
had not been held out as having the force of law, the f{aguance of
the Precedent Decisions was not an act ineensistent with any rule
having the foree of law, and the notice and comment procedure was
aot required. Therefors, we conclude that the igsuauce of the
Frecedent Decisions was propey, and was mor a violation of the
APA, an abuse of discretion, an aertion exceeding statutory
autharity or a violation of Dua Process and Bgual Protection. Az
sueh, Defendant’s Motion for Judgment on the Pleadings on Counts
Ope, Two, Thres and Four except to the extent Countd Two and Four
may iacorporate the Improper Retroactive Application Claim which
esaentially econstitutes Count Seven, is hereby GRANTED.

¥. Couht Saven: Improper RatToactive Appliostion

Plaintiff Chiang’s Improper Retroactive Applicatiom elaim
arises out of his relatively unique procedural situation. The
INE adopted the Precedent Decisiona after it had approved
Flaintlff Chiang’a I-526 petition, but before the adjudication of
his I-829 petition. In denying Plaintiff Chiang‘s I-829
petition, the INS velied largely on the principles anneunced in
the Precedent Decisions. 1In effect, having already appraved
Plaintiff Chiang’s investment program by virtue of its approval
of his I~526 petition, the INS effectively changed the rules of
the game by judging Plaintiff Chiang’'s I-825 petiticn under the
Precedent Decisions even though Plaintiff Chiang had not altered
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his previocusly approved investment progzam, and had not acted ‘in

a way which would otherwise juecify denial of the I-823. but for
the Brecedent Pécisiong. " Although-we. cenclude that the Precedent
Decizions did pot generally altey prior official’ action so-ae to-- .
requize notice and ‘somment: Tulemaking, -there has baen an mfficial
ruling am. to Plaintiff chiang, when hia-I-536 petition was,. . - ....
approved. Accordingly, "we -censluds that ‘a-retroactivity amalyaig . -
is required to determine whether application of the Precedent
Decisiens to Plaintiff Chiang is.permizaible. Plaintifi Chiang
argues that'the.application of the Frecedent Declsions ta.the - - -
adjudicstion of his I1-829 petiticn when his I-526 petition had - -~
been approved without utilizing those principlea results in an
impreper retyoastive application of law.

In our Marsh 27, 2001 hazring., wa informally asked for
pefendant’s positicon on whetber it would voluntarily aceaept a
romand of Plaintiff Chiang’'as I-829 denial in order te supplement
the record with consideraticn of the factors enumerated in
Montgomewy Ward & Co. v, FTC, €91 F.2d 1322, 1333 (Sth cir. 1s82)
for a retroactivity analysis, Defendant responded that it would
not voluntarily accept such a remand, stating chat it did net
beliove that Congress had authorized it to consider “hardship
factors” in evaluating I-829 petitions, but insread puch .
argumenta should be brought, if ar all, in removal proceedings.

Defendant/s pogition is not well taken. Defendant ia
mistaken that Congress has not authorized it to consider the
Montgomary Hard factors. These factors do nhot Yequire Defendant
to analyze the same type of “hardship~ to which Defondant refers
in discuasing its lack of authority to grant “hardship waivezrs”
wnder the EB-5 statute. In fact, the Mantgomexy Ward factors
raquire a wholly different anzlysis, cne that examinea the
*degree of burden,* on the parties. We conclude that Congress
kas not precluded Defendant’a consideration of these factors. &As
guch, we hereby REMAND Plaintiff Chiang’s I-829 denial to the INS
for it to consider and cowpile an administrative record as to
whethaz application of the Precedont Decisiona to Plaintifs
Chiang’s 1-829 petition would reault in an improper retrsacrive
application of law under the Moatgomery Ward five factor
analysis,

G. Count S2ixr Esteppel

Plaintiff Chiang srgues in Count $ix that the INS’'s approval
of his I-526 petition based on the Partnérship Flaintiffa
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investment program, as well s I-§29's of ether aliems with-- -
gimilax ipveatment Stzuctures, created & legally enforceable
reliance iptereat that warrants-an order by the .court estopping
the INS from denying the I-829 petitiocn on any- of -the gounds. -
announged, in :@e-r;ecedantwnecisions_ e e o
T KU Il v PrwE el v N e

i, ‘Ligal St 'Eaﬁiar'néﬁbpﬁol--ﬁ R e

The. Supreme Court has expressly leit open the issue whether
estoppel .may run against the gmﬁuxﬂmen:;TABcliningzso-hnldf}thah St
thege ave no caees in which the public interest in ensuring that
the Gavernment can enforce the law free Ifyom eatoppel might be
cutweighed by the countervailing interest of eitizens in aome
minimum standard of deconcy, honer, and reliability in thaiyg
dealings with their Govaznment.' Heokler v, Comgmnity Fealth

Bexvices of Crayford County, Inc.

ig well settled, however, that the government way not be egtopped
on the geme terms a8 & private litigant. T4, at §0; Hatkigs v.
tnited Btates Avmy, 875 F.3d 639, 707 (9th Cir. 1589).

The Ninth Circuit has held that *'wheye justice and fair
play vequire it,’ estoppel will be applied against the
goversment....” Hakking, 875 F.2d at 706-07, quoting Johneon V.
¥illiford, §82 F.24 868, 871 (Sth Cir. 1982) (citation omitted).
Before the government will be estopped, however, two sdditisenal
slemants must be satisfied beyond those reguired foz traditicnal
estoppel. First, *[a] party seeking te ralse estoppel against
the government wmust establish ‘affirmative misgonduct geing
beyond mere megligense’; even then, ‘estoppel will enly apply
whare the government’'s wrongful act will cause a gerious
injustice, and the publie’s interest will not guifer undue damage
by impositicn of the liability.’v WACLking, 875 F.2d at 707,

Hagoer v, Divactsy, PEMA, 847 F.2d 515, 519 (sth cir,
1988) (ezitation omitted).

F 18 Application to the Fresent Casze

Aocording to the Ninth Cizeult, there is no single test for
detesting the presence of affirmative misconduct; each caae must
be decided on its own particular facts and circumstances.
Watking, 875 F.2d at 707. While affirmative misconduct doew
require an afflrmative misrepresentation or affirmatlive
concealment of a material fact by the government, it also docs
not require chat the government intand to mislead a party. Id.
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Dlaintiff argues that he has demgpstrated 'a reasonable- -
reliance on what he deewms TG be a lengatanding policy maiptained
by the ING with regard wo the Immigrant Investor Progzam, and
that he has shown affirmative migeonduct by the INg in the Co
intencigndl vivlation gf its owns rules and slleged singling out
of invegtaps tnvolved Yn AYs programs. “Howaver, aa degeribeq in. .
detail above, we hHave determined that the NG dored-within-egs "
autherikty when it adepred the frecedent Decisions az an
interpretive -zule. A2 such, the INS has_ in ne way viclated ite
own vules. Tier has it mads any affizmative misvepzesenfabions’ or’
concealmencta. Thevefore, the INS’'s adoption "of the Precadent
pecicions and any subdequent use of them in adjudigating 1-526 oY
1-829 petitions does mot constitute affirmative misconduct.’

since Plaintiff Chiang has failed to show one of the
essential elements in raising esteppel against the gevernment,
pffirmative wiamconduct, his gstoppel claim fails. Az such, we
hereby GRANT Defendant's Motion for Judgment on the Pleadings as
to Counc 8ix.

H. Count Five: Takings Claiwm

In Count Pive, the Partnership Flaintiffs allege that the
{gsuance of the Precedent Decisions and their alleged recroactive
application hae resulted in an uncompeneated taking of their
ecenomie worth, in vielation of the Pifth Amendment. Plaintiffs
have named the United States as the sole defendant in this
ag{i:n, and ask that we award them damages amounting to over 517
millicn. :

Defendant argues, first, that Plaintiffs cannot overcome the
var of sovereign immunity to their suit. Nome of the bases for
jurisdiction upon which Plaintiffs zely, 28 U,5.C. § 1331
{faderal question jurimdiction), 28 U.5.C. § 2201 (Declaratory
Judgment Ackt), 28 U.S.C. § 1346 (United States as defendant) and
5 U.5.6. 8§ 701 &t smeq. (APA), provides for a waiver of the
Federal Govermment's sovereign immunity in damages suita.

Defendant further argues, and Plaintiffs concede, that
Plaintiffs’ damages claim is expreesly forbidden by the Tucker

e —

Despite some commonality, our analyesls of whe estoppel
claim ie not covextenaive with our analysis of the retroasctivity
issue inasmuch as the factors to be considered differ to some
extent between esroppel and zetroagtivity.
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Act, 26 U.S.0. § 1491 (1976), which confers Jurisdiction in the
United Stages Court of Pederal Claime in actions ‘sfounded upen
aither the Ceonstitutien or any Act of CoRgress, O any regulation
of ap executive depavtment . . . @T for l;qgidated or .
unliguidated damagea in casss not sounding in tozg. 7Y
plaiatifis have requested that wa exgréibe supplemental - -
juri gdictEcn ‘ovér this claim, citing Slkb.of Chideage. v, T
College of Surgeepa, 522 U.3. 156, 164 (1997). However, as
referenced above, the Court of Federal Claims has exoluaive
jurisdiction over claime wnder the Tucker Act where tha amount in
controveray exceeds $10,000. Thus, we lack jurisdietion over
Count Five to grant Plaintiffs’ request fozr memetary damages, and
Pefendant’e Motion for Judsment o the Pleadinge on Count Five ia
GRANTED. Count Five is heveby DISMISSED witheut prejudice.

ITI. Digpositkion

As to all parties except Flaintiff Chiang (the other six
named Plaintiffs and the Partoership Plaintiffs), Defendant’s
Motion for Judqment on the Pleadinga is hereby GRANTED without
prejudice as to Counts One through Four, Six amd Seven bacause
these claime ave not ripe for adjudication as to the six named
{ndividual Plaintiffs and because the Partnezship Plaintifis lack
standing te assert such claims. A8 te Plaintiff Chiang,
Defendant’s Motion for Judgment on the Pleadings is herehy
GRANTED with regard te Counts Ons, Three, 8ix and Lhose parts of
Counts Two and Pour which do uot involve the retreactivity claim,
with prejudice. Defendant’s Motien for Judgment on the Pleadings
i5 GRANTED without prejudice as to Count Five. Aa to Plaintiff
Chiang, Defandant’s Motion for Judgment on the Pleadings is
DINIRD without prejudice as to Counts Twe, Four (imacfar as they
implicate the impreper retroactive application claim) and Seven,
and Plaintiff Chiang’s Improper Rebzosctive Applicatien elaim ia
REMANDED to the INS for due censideration and compilation of an
administrative record consistent with this ovder. 1In light of

Wpistriet Courta have eoncurrent jurisdiction with the
Qourt of Federal Claims in suits against the United States whers
the amount in controversy does not exceed §$10,000. 28 U.B.C.

§ 1346 ("The Little Tucker Act”)., Partnerghip Plalntiflias’
raliance on this statute to eéstablish jurisdiction in thiz court
ig thezefors misplaced, as they seek damages exoeediag $10,000.
-T=1=} HegAfdreR Susay Lo 3 Bareland, 664 F.2d 818, 823 (101:11
Ciz. 1981) (*Court of [Federal] Claims has exzlusive jurisdiction
where the amount in controvergy exceeds §10,000.7).

fRLIT) e
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”au;- :uling. Plaintiffs’ Motiong for Class Certificatics to

Set a Diacovery Schedule aye NOoOTHD.
IT 13 50 ORDERED.
ms -Fonli 11 l I L TAR

3
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CIVIL-GEN © Ipitidls of Daputy €1

e B TP S A S

23




MAV MEY B3 ‘E1 B2: 28R TRUE, WALS
[TGUWT  ugiSRrM  FRONERURCEAN

I - I I T O S Ot e I R R R I
@ 1 W @& W N P O Wm B N e W N e D

U 00 N oW W o

H &% MILLER P.25
AURZBAN WE INGEKETETZEL] PA +3054443503 TeT36  P.02E/028 P22

. ‘ 4 .
THIS CONSTITUTES NOTICE OF ENTRY — Priarity
AS REQUIRED BY FRCP, %LF”W- . L :_ljs;nd
' Lk ter
- AS-SISH | -

WNITED STATES DISTRICT COURT
.. .CENTRAL DISTRICT OF CALIFORNIA

a4q- 10518

WEN-WAN CHANG, et al. CV 99-1051¢
Plaintitis,

)
)
1
)
vs. )
)
)
)
)

UNITED STATES QF AMERIGA,
Defendant.

——n Y32/ 058
By separate minute order darnadCHRf 2, 2001, Defendant's

metion for Jjudgment on the pleadings was granted in part and depied in
pazh. '

It ii herchy APYUDGED, DECREED and ORDERED that as to all paxtiws
gxcept Plaintiff Chiang {the other six named Plaintiffs and the
Partneyship Plaintiffs), Defepdant s motion for judgment on the
pleadinge is granted withsut prejudice as to Counts Ons through Four,
8ix and Seven because these claims are not ripe for adjudieation as ta
the gix named imdividual Plaintiffs and because the Partasrship

Flaintiffs lack standing to assert such elaims. As to Plaintiff
Chiang, Defendant’s motion for judgment on the pleadings is g¥ra

F
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- .y
with zegard to Counts one, Three, Six and thoae parts of

Counts Two and Four which do not involva the retroactivity claim, with
p:ejudice.. Da:endant'a moticn £or judgment on the pleadings ia
granned without prejudice as to cuunb FiVE. As to Plaintiff Chiang,
I:a..‘.a::da.nb'a metion for judgwment on the plaadinas is dan:l.ad without
prejudice as to Counta Two, Four (imsofar as they 1mp119ate the
iﬁp:ﬁpef ietrnactive application claim) and Séven, and Elaintiff
Chiang’s improper retroactiva application claim is remanded to the INS
for due comsideration and compilation of an administzative record

congiatent with the May 2, 2001 oxder.

IT IS 30 ORDERED.
DATED: May 3, 2001 ///

Gecrge K. King
Um.t'.ad. Brates D:@t Judge




