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SUBJECT: i i itiativ

A. Inpoduciion

Thismemorandum is diresied w these Deparonent of Justice agencies that will be primanly
responsible for implamenting the Absconder Apprehension Inigative (“the Initiative™). The
objective of this Initiative is o locate, apprehend, interview and deport a group of alien fugitives
known as “abscenders.” Thess absconders dre aliens who, though subject to a final order of
rcmoval, have fuiled o surtender for removal or to otherwise comply with the order. The
Immigration and Naturnlization Service ("INS") has dolermined that there arc approximaccly
314,000 such individuals.

While the INS will ultimately undenake to deport all 314,000 iom the United States, there
are severa) thousand among that group who came from countries in which there hay been Al Qacda
lerronst presence or activity. We want to focus sur initial efforts on these  pnority absconders,
as we believe that some of them have information that could assist our campalgn against terrorism.
Aunong these priority absconders is & group of fewer than a thousand, many of whom appenr to be
convicied {elons, who will constinate the first list of absconders we will ask you 1o investigate,

The purposc of this memorandum is 10 explain the process for apprehending and
interviewing the prionty absconders, Thal process will involve the following sweps: (1) entry of the
abzcondess into the National Crime [nformation Center database ('NCIC") by the INS; (2)
assignment of the abseanders by judicial distric, baxed on the most current nddress infarmatian;
(3) transmission of the rejcvant portians of cach abscondar’s INS file 1o the INS Ficld Office in the
assigned district; (4) assignment of the nbaconder fugitive investigations (0 apprehension \cams



consisting of INS, Federal Bureau of Investigation (“FBI') and other federal agents and, where
appropriate, members of the Anti-Terrorism Task Forces (“ATTFs™); (5) apprehension of the
absconders; (6) interviews of the absconders by the apprehension teams; (7) entry.of the results of
the interviews int the detabase; and (8) prosecution of removal of the absconders.

While there are aspects of this Initiative that are similar to the Interview Project that was
recently conducted by the ATTFs, I want to make clear (hat this is a very different undertaking.
The Interview Project was directed at individuals who were not suspected of involvement in
crminal activity, and investigators' contacls with the individuale were entirely consensusl. This
Initiative, by contrast, is directed at persons wha have violated the law by remaining in the counoy
after issuance of a deportation order and, in some cuses, by committing other crimina) offenses.
Unl(ke the subjects of the Interview Project, therefore, these abscondexs are to be apprehended and
ireated as criminal suspecis, and they arc o be afforded all slandard procedural rights wnd
constitutional protections. In addition, while the Department and certnin Unitod States Anorneys’
Offices intentionally publicized the Inferview Project, this Initiative will not entail any official
natice ta either the public ar the absconders. It would be counterproductive, and potentially
dangerous, lo provide the absconders with oflicial waming that agents and officers will be secking
to locate and capture them.

This Initiative will require a susiained and vigotous effort by a number of federal law
enforcement agencies. AS the agency lasked with enforcement of the immigrution laws, the INS
will be the lead investigalive agency in all phases of the Initiative. The United States Atorneys will
be respounsible for conrdinating the assignment of ATTF members 10 the spprehension tearns,
ensuring thet the results of interviews of captured abscomders are eutered into the database, and
handling any prosecutions srising out of this Imtialive. The FBI Field Offices and their Joint
Terrorism Task Forces (“*JTTFs™) will actively participate in the apprehension effort, and thay will
be responsible for assessing each amrested absconder to determine whether the FBI has an interest
in that absconder us a criminal suspext of a5 a source o{information. Finally, itis expected that the
United States Marshals Service (“LUUSMS"), with its vast experience in capturing federa) fugitives,
will play 2 signilicant role in the apprehension effor.

B. The Progess
1. Crention of the List of Absconders

The Forcign Terrornist Tracking Task Force ("FTTTF") drew the names of the priority
absconders from the INS’ Deportable Alicn Control System (*DACS"). In ordes to finalizc the list,
the FTTTF is currently completing the following tasks: (1) running the sbaconders on the list
through public source databases Lo detcrmine a last known address in the United States; (2) using
the Jast known address information to designale an investigeting distriet for each absconder; (3)
cross-checking the entire Yist against the PENT TBOM investigation database so detemmine whether
any of these absconders has previously beon {dentificd as having a connection to that investigation:
and (8) crons-checking the entire list against the FBI's other daabasea to determine if any of the
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abscondery has been entered as a subject or target of any other investigaton. [f there iy a macch
for any abgconderip the PENTTBOM databasc or the other FBI databases, the FTTTE will remove
that sbsconder from the list (of this lnitiative, This filtering process will help to ensure that the list
of abaconders does not include individuals who are subjects of active terrorism (nvestigations.

2. Entry of the Absconders into NCIC

The FTTTF will traasmit the finalized list of priority absconders (o the INS Heastquanery
Investigations Division, where agents will obtain and examine the absconders®’ INS Administrative
Files ("A-Files™). Agents will confirm that cach A-file contains documentation reflecting that the
absconder had received notice that he was to be deported or, for those absconders who failed to
appear at their deportation hearings, that he would be deported if he so failed 10 appear. After
confirming that the absconder was on natice and that the deportation warrant remains valid, the
agents ar the [nvestigations Division will transmit the ebscondurs® A-Flles 1o the INS Law
Enforcement Support Center in Burlington, Vermont for entry of the absconders’ names into NCIC.
At the same time, the list of absconders assigned 1o each district will be distributed to the INS and
FBI Field Offices and 1o the United States Avtomey's Office in each district.

3. Transmission of Documents from the Absconders® A-Files

Tha INS will create a “fugitive falder” for each absconder on the ligt. These folders wilt
contain duplicstes of relevant documents from the absconder’s original A-File. INS Headquarters
will then transmit the fugitive folder for cach absconder to the INS Ficld Office in the judicial
district of the sbsconder's lnat known address. If no Jastknown address information exisis, the
fugitive folder will be sent o theedisrict of the office of origin for the alien's deportation
proceeding,

4. District Coordination Mecting

Each INS and FBI Field Office will appeinl an Initative Coordinator who will be
responaible for overseeing his or her ageney's involvernent in the Initiative in that diswict: Prior
to receipt of the fugitive folders, those Coordinaters will mect with the United States Aromey's
Anti-Terrorism Coordinator to discuss plans for implanentation of the Inidative. Al (hose
meetings, the three Coordinators should: (1) make arrangemenis for consoltation among themselves
throughout the apprehension process; (2) determine how 1o stafT sach of the “apprehension teams,”
consistent with the guldance below, (3) decide who will check the list of ubscondors against loca)
and/or state criminal databases; (4) discuss how to handle fugitive investigations that extend outside
the district; and (5) decide wny other logistical issues relating to timely implementation of this
Initiative.

5. Assignment of Absconder Cuscs (o the Apprehension Teams
Upon receipt of the absconder fugitive folders, the INS Coordingtor must.contact his or her
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counterpasts at the FBI and the United States Attomney's Qffice. The three Coordinators should
than jointly decidg how to staff the apprehension teams, The composition of the apprehiension team
assigned to each shsconder will vary rom district to districy, depending upon agency staffing, the
number of open sbsconder cases in the districl, and the Coordinators’ judgment abous the
appropriate manner of making assignments. If the INS and FBI ig a paniculsr district lack the'-
manpower lo cariduct the fugitive investigations and apprehensions in a limely manner -- or if their
ageénts arc occupied with other investigations -- the United States Attorney will solicit assistance
from the members of the Anl{-Terrorism Task Foree in that digtrict,

The apprehension teams will each be provided with copies of the fupitive folder and any
relevant background material for cach absconder, 3 copy of the interview questiens and any
operafions! instructions developed by the Coordinators,

& Appreheasion of the Abscanders

Every absconder who is located will be apprehended and taken into custody. The legal basis
for that custody may differ depending on the Iaw enforcement members on the appreheasion teamn.
If INS is represented on the apprehensian team, the abscandet can be anresled pursuant to the INS'
authority under 8 U.S.C. §1357 1o arrest individuals on the basis of the civil warran! of deportation
or remoual. Because gnly INS sgents have (hat clear authority, apprehension teams that do not
include INS agents may not arrest absconders solely on ihe basis of the civil warrant. Instead, they
can arrest absconders on the basis of probable cause that the sbsconder has committed the federal
felony violation of Failure to Depart under 8 U.S.C. § 1253, The probable cause that the absconder
has committed that offense would be based on the existence of a final deportation order and the
absconder's presence on Americaa sail.

7. Interviewing the Absconders

When an absconder is nrrested, the agresting officers or agens will interview him ahout his
knowledge of terrorist activity. The absconder should be advised of his nghts under Miranda v.
Arizona prior to the interview, and the interview should procend only if he waives these rights.

The interview should follow the list of questions that will be provided to sll Anti-Terrotism
Coordinators for distribution to the apprehension teams. This list of questions will be similar to the
{opics covered in the Interview Projest. Following any interview, the investigators conducting the
interview must provide the written resulis o the Anti-Terrorism Coordinator in the United States
Anorney's Office, who will casure that the information is entered into the Computerized Reporting
System thiat wes developed and used in the Interview Project.

Investigators canducling interviews should fee) free to use all appropriate means of
encouraging absconders lo cooperute, including referenceto any reward money that is being offered
and reference 1o the availability of an "'S Viss” under the Responsible Cooperators Program for
alien informants. Investigators should fully cxplgin these inducements, but should be caroful not
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to promise that they wil] be forheoming in a purticular case. Additional information about the

Responsible Coaperators Program will be provided (o the Anti-Terrorism Coordinators for funher
dissemination.

8. Custody of the Absconders

[nthese instances where an INS dgent is not physically present at the tima of an ahsconder's
arrest, the INS should be contacted immediately Uyihe irresting investigators. so that arrangements
can be made o lake the absconder inta INS custody. When an aheconder is taken into cusiody, he
wil) usually be subject to prompt removal without funther proceedings. In the ordinary case, the
sbsconder will be held until the INS can complete the processing of trave) dacuments, a¢ which
point he will be sent aut of the country. If a particular sbaconder is to be the subject of further
invesligation or prosccution, the involved agencies will need to make quick decisions regarding
the basis for continsed custody of the sbsconder.

9, FBJ Assessment of the Abscopders

Al the time 1hat an sbsconder is taken into INS custody, the INS Coordinuter musi natify
the FBI Coordinator of the anrest. Once notified, the FBI Coordinator must expeditiously review
the abeconder’s case and the reculx of his interview and determine whether it appoars that the
absconder has any ties 1o or knowlcdge of terrorism that would justify further contact with the
absconder by the FBL. In teaching this determination, the FBI Coordinator must be mindful of the
INS’ responsibilicy to remove absconders from this country in an expeditious feshion, Given thac
the INS might be working under a restiictive time frame, the FBI Coordinator will often have to
base his or her determinatian on an ol repon of the interview from the interviewing investigator
and/or the INS Coordinator without the benefit of a writien report. The FBI Coordinatog will then
determine if thege is rcason to investigate the ebsconder further. If 30, he or she must immediately
notify the INS Courdinator and the United States Atamey’s Anti-Terrorism Coordinator of the
EBI's desire to conduct further investigalion prior to deportation,

10, Prosccution of the Abscanders

Al the time that an absconder is taken into INS custody, the INS Coordinator must also
notify the Anti-Terrorism Coordinater of the arrest. The Anvi-Temrorism Coordinator wail then
decide whether to proceed with a prosecution for Failure 1o Deparnt under 8 U.S.C. § 1253, 0r 10
forgo prosscution and allow the absconder to be deported by the INS. In deciding whether there
is a law enforcement interest in pursuing 3 prosccution against a pasticular absconder, the United
States Attomey's Office should consider whether the absconder has engaged in criminal conduer,
aside fram the immigration violation, duting his stay in this country.

1f the decision is {o prosecuie, the United States Attorney’s Office will file charges and
cnsure that the absconder is presented before a federal magistrute. In those instances where e
absconder was initially arrested on probable cause tha! he had violated B U.5.C. § 1253, he must
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be taken before the nearest federal magistrate judge without unnecessary delay. In those instances
where he was arrestied by the INS on the e1vil warrant, the sbeconder need only bs prezented when
and if criminai charges are filed. Ifthe decision is not to prosecuie, the absconder will be deported
in accordance with standurd INS procedures.

11, Deponation of the Absconders

Absent an affirmative notification from the Anti-Terrorism Coordinator or the FBY
Coordinator of the desire to undertake further investigative or prosecutive aclion against the
absconder, the INS will make every cffort to remove the absconder from the couniry as quickly as
possible.

12.  Absconder Investigations Outside the Initial Investigating District

It wil]l often becomne necessary 1o pursue leads for an absconder outside of the initial
investigating district. As lead agency, it will be the responsibility ofthe INS to determine how besi
lo conduct that investigation. In those instances where there are only isolated Jeads outside the
disirict, or where the (=ads are in a nearby district, the INS Coorndinator may determine that i iz
more efficient for the original upprohension team to pursue those leads. Tu those instances where
the apprehension team determines that the absconder has moved to & distant district, the INS
Coordinator would probably wransfer the case to the INS Ficld Office in that district. In deciding
whether (o shift the investigation to anofher district, the INS Cootdinator should always consult
with and consider the views of the apprehension teamn members who are awsigned to that
investigation. Also, whenever the INS Coordinator decides to transfer an jnvestigation (o another
district, he or she must communicale with INS headquarters, so that the fugitive folder may be re-
assigned, and with the Anti-Terrorism Coordinator and the FBI Coordinator, so that they can alert
their counlerpans in the other district.

13.  Tracking of Absconder Cases

The resulls of any interview with an absconder will be provided to the Agti-Terrorism
Coordinatar in each district, who will ensure that the resulls are entered into the Computerized
Reporting System. The Anti-Terrorism Coordinator wiil provide the Execulive Office for United
States Anomeys repular reports on the number of absconders apprehended and interviewed in sach
district and the status of any prosecutions arising from this Initiative. In addition, the INS will be
responsible for tracking cach absconder's case following apprehension, and providing my office
with regular reponts on the number and timing of those removed under this Initiative.

C.  Lerallssucs
I Authority of Law Enforcement Officers to Effest Arrests

There is no question about the lega} authority of federal agents to panticipate in arresting
these absconders, as the United States Code specifically authorizes egents of the FBI and deputies
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of the USMS to make warrantless arrests for federa) violations where probable cause exins, In
many districls, howgver, ] expeet that state and local law enforcement members ef the ATTF will
also participate in this effort, Their legal authority is leas clear, as some states and municipalitics
place certain restrictions on the extent to which their officers can be involved in enforcement of the
immigration laws. The INS has researched this {ssue on & siate-by-state basis, and the Diteclor of
the Executive OHice of United States Attomneys (BOUSA) will arrange a conference call with the
ity State Antorneys General to discuss this issye. The INS research will be shared with the Ang-
Terrorism Coordinator for each district.

2. Consular Notification

In connection with the arrest of these absconders, the United States has certain obligations
under the Viama Convention on Consular Relations (VCCR). Under the YCCR, every foreipn
national arrested or detained within the Linited Siates must be informed that consular officials of
his/her couniry of nalionality may be notified ofthe detention. [fthe {oreign nationa) “so requeses,”
or {f the detainee is a nationa| of 1 "mandatory notification” country, the appropriate consular
officials are entitled to be notified and o have access to their incarcerated nationals. The INS
Coordinator in each district will beresponsible for making consulur notification, in accordance with
existing INS guidelines.

D.  Implgmenation Deadlines

This Initistive is to be implemented by taking the following steps within the designated
deadlines:

1. The FTTTF will finalize the list of priority absconders on or before January 25,
sz’

2. The [NS, the FBI and EQUS A will send 1o their offices in each district the inagal liat
of priority absconders assigned Lo that district on or before January 28, 2002

3 The Direcior of EQUSA, members of my stafl'and the Anti-T'errorism Coordinators
will hold a conference call concerning the Initiative on January 29, 2002.

4. The Anti-Terrorism Coordinater and the INS and FBI Coardinators in each distriet
will meet to discuss implementalion of this Iniliative in their district on or beforv
January 31, 2002,

5. The INS Law Enforcement Support Center in Burlington, Vermont will have the
first group of priority absconders entered into NCIC, and their fugitive folders will
be distributed 10 the appropnate districts on ot before February 1, 2002,



The Anti-Terrorism Coordinator and the INS and FBI Coordinarors in each dismct
wili“aasign epprehension teams for all absconders on their list and diseribule the

fugitive falders and interview questions ta those apprehension teams on or before
February 11, 2002,



