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DISCUSSION: The application was denied by the Director, Vermont
Service Center, and is row before the Associate Commissioner for
Examinations on appeal. The appeal will be sustained, and the
matter will be remanded to the director to request a § 212(e)
waiver recommendation from the United States Information Agency
(Usia) . .

The plicant is a native and citizen of Colombia who is subject to
tire o-year foreign residence requirement of § 212(e) of the
Imnighation and Nationality Act (the Act), 8 U.S.C. 1il182(e),
because she participated in graduate medical education or training.
She is also subject to the two-year foreign residence requirement
because the Director, Un-.ted States Information Agency (USIA), has
desigrated Colcmbia as clearly requiring the services of persons
with the applicant's specialized knowledge or skill. The applicant
was admitted t® the United$ 3tates as a nonimmigrant exchange
vigitor in June 19®4t:"The appligant married a United States citizen
in August 1999. She is now seeking the above waiver after alleging
that her departure from the United States would impose exceptional
hardsehip on her U.S. cizizen spouse and child.

The director determined the record failed to establish that her
U.S. citizen spouse would suffer exceptioral hardship and denied
the application accordingly. . :

On appeal, counsel states that the term "exceptional hardship" in
the § 212(e) context means exactly the same thing as "extreme
hardship" in other c¢ontexzs including former suspension of
deportaticn cases. It must be noted that the application of the
terms "exceptional hardship" and "extreme hardship" was not exactly
the same in those cases kecause such hardship to the applicant in
former suspension of depcrtation cases was a consideration but it
has never been a consideration to an applicant when determining
hardship in § 212 (e) cases.

On appeal, counsel states that § 212(e) of the Act has not changed
since 1976, thus .all of the case law remains valid and binding.
Counsel states that in Matter of Mansour, 11 I&N Dec. 306 (D.D.
1965), the waiver was granted after it was held that compliance
with the foreign residence requirement would result in exceptional
hardship to the applicant’s citizen spouse not only as a result of
accompanying him abroad but also as the result of her having to
remain in the United States while he fulfills his obligation since
due to an existing emctional problem, and according to medical
opinion, she would suffer undue mental anguish at this time if
deprived of the companionship of her husband.

Counsel discusses the documentation in the record regarding the
hardships posed by the violence in Colombia and the corresponding
hardehip to the qualifying relatives whether the applicant returns
to colombia herself or whether she is acccmpanied by her spouse and
child.

Section 212(e) EDUCATIONAL VISITOR STATUS; FOREIGN RESIDENCE
REQUIREMENT WAIVER.-No person admitted under § 101(a) (15) (J) or
acquiring such status after admission-
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(1) whose participation in the program for which
he came to the United States was financed in
whole or in part, directly oxr indixectly, by
an agency of the Government of the United
States or by the government of the country of
his nationality or his residence,

(ii) who at the time of admission or acguisition of
status under § 101 (a) (15) (J) was a naticnal or
resident of a country whicn the Director of
the United States Information Agency pursuant
to regulations prescribed by him, had
designated as clearly requiring the services
of persons engaged in the field of specialized
knowledge or skill in which the alien was
engaged, or .

(iii) who came to the United States or acquired such
status in order to receive graduate medical
education or training,

shall be eligible to apply for an immigrant visa, or for
permanent residence, or for a nonimmigrant visa under §
101 (a) (15) () or § 101 (a) (18) (L) until it is established
that such person has residec and been physically present
in the country of his nationality or his last residence
for an aggregate of at least two years following
departure from the United States: Provided, That upon the
favorable recommendation of the Director, pursuant to the
request of an interested United States Government agency
(or, in the case of an alien described in clause (iii),
pursuant to the request of a State Department of Public
Health, or its equivaient), or of the Commissioner of
Immigration and Naturalization after he has detexrmined
that departurs from the United States would impose
exceptional hardship upon the alien’s spouse or child (if
such spouse or child is a citizen of the United States or
a lawfully resident alien), or that the alien cannoct
return to the c¢ountry of his nationality or last
residence because he would be subject to persecution on
account of race, religion, or political opinion, the
Attorney General may waive the requirement of such two-
year foreign residence abroad in the case of any alien
whose admission to the United States is found by the
Attorney General to be in the public interest except that
in the case of a waiver requested by a State Department
of Public Health, or its equivalent, or in the case of a
waiver requested by an interested United States
governmsnt agency on behalf of an alien described in
clause (iii), the waiver shall be subject to the
requirements of § 214(k): And provided further, That,
except in the case of an alien described in clause (iii),
the Attorney General may, upon the favorable
recommendation of che Director, waive such two-year
foreign residence requirement in any case in which the
foreign country of the alien’s nationality or last
regidence has furnished the Director a statement in
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writing that it has no objection to such waiver in the
case of such alien.

The Act of April 7, 1970, Pub.L. No. 91-225, § 2, 84 Stat. 117,
removed most exchange visitors from the ambit of the two-year
foreign residence requirement. The same amendments expanded the
grounds upon which waivers of that requirement could be sought by
exchange visitecrs whec are still subject to its terms. The 1976
legislaticn imposed additional restrictions on foreign doctcrs.

In its original form ir the Act of June 4, 1956, § 212(e; ci the
statute did not expressly allcw a waiver of the two-year foreign
resicdence requirement because of hardgship although they were
permitted by regulation. In 1961 <codification specifically
au~horized such waivers and this authorization was unchanged by the
1970 and 1976 amendments. Before the 1961 amendments, waivers of
the two-year period because of hardship were readily granted. Alter
the 1961 amendments the Service for several years acted quite
strictly in passing on claims of alleged exceptional hardship, in
line with legislative intent. Most claims of hardship were rejected
until 1365. After 1965, under accumulating humanitariar pressures
and cther reasons, there was a relaxation of the former rigidity in
considering hardship claims.

The 1970 amendments significantly naxxowed the applicability of the
foreign residence requirement and some of the hardshir situations
previously encountered no lornger arise. In 1976, Congress reimposed
the foreign residence requirement on physicians coming for graduate
medical training. The last case law decisions generated by the
Service wera in a deportation proceeding in 1285 and a legalization
proceeding in 1989. There is one lone case dated 1973 or later
which specifically addresses the conczpt of exceptional hardship;
Matter of Gupta, 13 I&N Dec. 322 (Dep. Assoc. Comm. 1570), where
both parents were subject to the two-year foreign residence
requirements.

Although it is established that the requisite hardship would occur
abroad, it must also be shown that the spouse would suffer as the
result of having to remain in the United States. Temporary
separation, even though abnormal, is a problem many families face
in 1ife and does not represent exceptional hardship as contemplated

by § 212(e) of the Act. See Matter of Bridges, 11 I&N Dec. 50¢€
(D.D. 1965).

Adjudication of a given application for a waiver of the foreign
residence requirement is divided into two segments. Consideration
must be given to the effects of the requirement if the qualifying
spouse and/or child were to accompany the applicant abroad for the
stipulated two-year term. Consideration must separately be given to
the effects of the reguirement should the party or parties chocse
t®> remain in the United States while the applicant is abroad.

Section 212(e) of the Act attempts to balance the interests of
resident alien orx citizen relatives of the applicant in maintaining
family stability against the interests of the government 1in
promoting the exchange program. See Gras 7. Beechie, F. Supp 422
(S.D. Texas 1963). The government’s interest in furthering the
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exchange program’s goals remains constant regardless of the number
of resident alien or citizen relatives the applicant has in this
country. But the more relatives the applicant has who are citizens,
the mors the balance tips in favor of granting the applicant a
waliver.

Matter of Savetamal, 13 I&N Dec. 249 (Reg. Comm. 1969), held that
a permanent resident spouse would be forced to give up an
established career and start over again upon his return to the
United States after a two-year aksence, should he accompany his
wife abroad; should he stay in the United States, he would be faced
with the unusual hardship of maintaining two households and their
citizen child, two years old, would be deprived of the affection,
emotional security and direction of its father, which is most
important during its formative years.

The record clearly establishes that the applicant’s spouse would
suffer exceptional hardship if he abandcned his present career in
the United States to accompany his wife and child to Colombia where
his life would be at risk as a United States citizen. The record
also contains specific documents which reflect that the applicant’s
husband wculd be faced with certain additional groblems and
anxieties, such as fear f£or the safety of his wife and/or child if
she returned tc Colcmbia without him where her personal chance of
being kidnapped, tortured or killed is greater than 25%. These
anxieties go beycnd the normal. It is concluded that the record now
also contains evidence of hardships including separation, fear and
anxiety which,in their totality, rise to the level of exceptional
as envigioned by Congress if the applicant’s husband remains in the
United States while she returns to Colombia either with or without
their child.

In this proceeding, it is the applicant alone who bears the full
burden of proving his or her eligibil:ity. Matter of T--S--¥--, 7
I&N Dec. 582 (BIA 1957), and Matter of Y--, 7 I&N Dec. 637 (BIA
1958) . In this case, the burden of proof has been met, and the
appeal will be sustained.

It must be noted that a waiver under § 212(e) of the Act may not be
approved without the favorable recommendation of the USIA.
Accordingly, this mwmatter will be remanded to the acting district
director to file a Request For USIA Recommendaticn Section 212 (e)
Waiver (Form I-613) together with the waiver application in this
case (Form I-612). If the USIA recommends that the application be
approved, the application must be approved. On the other hand, if
the USIA recommends that the application not be approved, then the
application must be re-denied without appeal.

ORDER: The appeal is sustained. The director’s decisicn is
withdrawn. The record of proceeding is remanded to
the dirsctor for action consistent with the
foregoing.



